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HORTON, J. In this child custody dispute, the plaintiff, Scott Chandler, appeals the Superior Court's (Gray, J.) approval of the recommendation of the Marital Master (Pamela D. Kelly, Esq.) denying his motions for contempt and for injunctive relief. He contends that the master: (1) deprived him of the opportunity to question witnesses and adequately present his case; (2) failed to make proper findings; and (3) refused to consider evidence that the parties had modified a court-approved visitation agreement. We affirm in part, vacate in part, and remand.

The plaintiff and the defendant, Melody McGall Bishop, are the unmarried parents of a six-year-old child, Spencer. The defendant has sole legal custody of the child. In May 1993, the parties reached a stipulation on physical custody and visitation that was approved by the superior court. Their agreement provided that the defendant "shall have primary physical custody of the parties' minor child," and "that plaintiff is granted specific periods of physical custody (aka visitation) of the minor child." The agreement specified supervised visitations and set forth a detailed schedule of visitation times for the summer of 1993. The parties stipulated that after August 1993 they would meet with the guardian ad litem to establish a schedule of visitations on alternating Thursdays from 8:30 a.m. to 4:30 p.m. and alternating Saturdays from 8:30 a.m. until 12:30 p.m. The agreement provided that the court would hold a hearing in November 1993 to consider the expansion or contraction of the visitation schedule. The court approved the parties' original stipulation on May 19, 1993.

In June 1993, the parties jointly moved to amend the May 1993 stipulation to increase the plaintiff's visitation on alternating Saturdays from 8:00 a.m. to 4:00 p.m. The court approved the request for amendment on July 6, 1993.

During the next few months, the parties orally agreed to modify the visitation schedule. The plaintiff was allowed unsupervised visitation on alternate Fridays from approximately 8:00 a.m. to 5:00 p.m. and alternate weekends from Friday afternoon to Sunday afternoon. The parties did not seek court approval of this revised arrangement. 

While this modified schedule was in place, the plaintiff, with the defendant's knowledge, began to take the child to Jehovah's Witness religious meetings. In December 1994, after the parties had abided by the modified visitation arrangement for approximately fourteen months, a dispute arose as to the child's attendance at the meetings. As a result the defendant abrogated the modified weekend visitation schedule. The plaintiff responded by filing motions for contempt and injunctive relief. 

At an April 1995 hearing before the marital master, the plaintiff sought to maintain visitation as it had been since the parties mutually modified the court-approved agreement. He contended that the defendant was not entitled to alter the modified visitation schedule and thereby deprive him of his opportunity to take his son to religious meetings.

The defendant claimed she was disturbed by her son's statements and behavior following weekend visitations with the plaintiff. According to the defendant, the child told her that "Halloween was the Devil's holiday," "God said Christmas trees are bad," "Santa Claus isn't real, Santa Claus are daddies," and "[t]he Easter bunny isn't real." The defendant also testified that after visits with the plaintiff, the child was belligerent, more difficult to discipline, exhibited poor hygiene, and had lowered self-esteem. According to the defendant, the child's preschool director had noted a marked improvement in the child's attitude after the child ceased overnight weekend visitation with the plaintiff. The defendant asked that visitation be limited as provided in the court-approved stipulation and amendment.

The master recommended that the plaintiff's motions be denied. Finding no outstanding court order beyond that entered on the parties' original stipulation and the amendment thereto, the master ruled that the parties must abide by that order. The master also stated that the defendant's role as Spencer's sole legal custodian gave her the exclusive right to make decisions concerning the child's religious upbringing. The master found that because the plaintiff undermined the defendant's parental authority by denigrating and disapproving of her holiday celebrations, the defendant had "not responded in an unreasonable or unlawful manner in deciding that the child should no longer attend religious functions or meetings with [the plaintiff]." The plaintiff appealed to this court after his motions for the master to recuse herself and for reconsideration were denied. 

The plaintiff first argues that the master erred by refusing to extend the time of the hearing and by denying him the opportunity to question the defendant, the only other witness, about statements she had previously made under oath. He also asserts bias on the part of the master in conducting the hearing and rendering her decision. The plaintiff contends he was thus deprived of his due process protections under the State and Federal Constitutions. Because the State Constitution is at least as protective as its federal counterpart, see Berube v. Belhumeur, 139 N.H. 562, 567, 663 A.2d 598, 601 (1995), we will not conduct a separate federal analysis but will cite federal law only as an analytical aid. See State v. Ball, 124 N.H. 226, 232, 471 A.2d 347, 351 (1983). 

Procedural due process requires that parties whose rights are affected have an opportunity to be heard. See Berube, 139 N.H. at 567, 663 A.2d at 601; N.H. CONST. pt. I, art. 15. The right to be heard in custody and visitation cases encompasses "the right to call and cross-examine witnesses, to be informed of all adverse evidence, and to challenge such evidence." Provencal v. Provencal, 122 N.H. 793, 797, 451 A.2d 374, 377 (1982), overruled in part by Ross v. Gadwah, 131 N.H. 391, 395, 554 A.2d 1284, 1285 (1988); see Ross, 131 N.H. at 395, 554 A.2d at 1286. The trial court, however, has wide discretion in matters involving custody and visitation. Lester v. Lester, 111 N.H. 117, 119, 277 A.2d 503, 504 (1971). This includes discretion in the conduct of the proceedings. Cf. Appeal of Morin, 140 N.H. 515, 518, 669 A.2d 207, 209 (1995). Absent an abuse of discretion, we will not overturn the master's decision. See Chasan v. Mintz, 119 N.H. 865, 867, 409 A.2d 787, 788 (1979). 

Our review indicates that the master's actions did not violate due process. The plaintiff received notice of the time limitations on the hearing in advance and was offered an opportunity to reschedule the hearing if more time was necessary. Moreover, the master provided an opportunity for the plaintiff to testify at the hearing, to bring evidence to the court's attention, and to respond to the defendant's comments.

During the hearing the plaintiff requested that the defendant be called to the stand to answer questions regarding statements she made at a prior hearing. The master asked the plaintiff which statements he considered significant or objectionable and noted the relevant portions of the transcript. Although the master did not thereafter permit the defendant to be questioned regarding those statements, this decision was reasonably based on the master's determination of the relevance of the testimony to the issues at hand. We cannot say the master erred in concluding that the testimony already received and the transcript of the prior hearing provided sufficient information with which to evaluate the plaintiff's claims.

The plaintiff also alleges bias on the part of the master. He alleges that her disdain for his religion colored her conduct during the hearing and in rendering her decision. During the proceedings, the master remarked to the plaintiff that he should attend a parenting class after telling his son that he believes Halloween is the Devil's holiday. In her recommendation, the master criticized "the way in which Plaintiff has chosen to tell the child the `truth' about his own religious beliefs." 

Despite these religious references, our review of the record discloses no bias on the part of the master. The master's comments were not a reaction to the expression or content of the plaintiff's religious beliefs, but rather to the manner in which he chose to impart these beliefs to his child. See Sanborn v. Sanborn, 123 N.H. 740, 748, 465 A.2d 888, 893 (1983) (religious beliefs may be considered only as they relate to "the concerns and temporal welfare" of the child); cf. Provencal, 122 N.H. at 798-99, 451 A.2d at 378 (concluding that religious references related to "the concerns and temporal welfare" of the child were proper subjects of guardian ad litem's report).

The plaintiff next argues that the master failed to make findings consistent with the facts presented and the law of this State. It is not our role to decide visitation matters, "but rather to decide whether the determination made by the trial court can be upheld." Chasan, 119 N.H. at 868, 409 A.2d at 788 (quotation omitted). We will not overturn the master's recommendation approved by the court unless "the record clearly demonstrates an abuse of discretion," id. at 867, 409 A.2d at 788, or the decree contains an error of law, see Sanborn, 123 N.H. at 741, 465 A.2d at 893-94. 

The master's decree states that the parties must "follow the terms of outstanding court orders respecting visitation." The plaintiff does not dispute that there was an outstanding stipulation approved by the court and that the parties' revised visitation arrangement differed from that schedule. He contends, however, that the May 1993 stipulation permitted the parties to modify the visitation provisions in the original agreement and that the defendant should be enjoined from altering the revised schedule to which she agreed. 

Child custody and visitation orders are not contractual in nature despite the fact that they may incorporate a contractual arrangement between the parties. See Dupuis v. Click, 135 N.H. 333, 337-38, 604 A.2d 576, 579 (1992). In visitation matters, the court has continuing jurisdiction to modify arrangements in the best interests of the child. See McSherry v. McSherry, 135 N.H. 451, 453, 606 A.2d 311, 313 (1992); Preston v. Mercieri, 133 N.H. 36, 46, 573 A.2d 128, 134 (1990). This authority does not preclude the parties from mutually agreeing to informal modifications of court-approved orders. Such revisions are not binding on the court, however, see 24 Am. Jur. 2d Divorce and Separation § 1016 (1983), and cease to bind the parties absent their mutual assent. 

In this case the parties' stipulation anticipated that after the periods of visitation explicitly incorporated in the agreement had been observed, the parties would meet with the guardian ad litem to discuss a future visitation schedule. The stipulation does not permit the parties to make binding revisions to the visitation schedule without court approval. Rather, it contemplates continued court supervision through the involvement of the guardian ad litem and a subsequent hearing to evaluate the success of the visitation arrangements. The court clearly intended to retain jurisdiction and approve future arrangements with regard to the best interests of the child. Moreover, the parties were aware of the procedure to amend the stipulation since they obtained a court-approved modification in July 1993.

That a prior agreement of the parties is a consideration in deciding what justice requires in an alimony context, see Morphy v. Morphy, 112 N.H. 507, 509, 298 A.2d 580, 581 (1972), does not eliminate the importance of making a determination based upon the welfare of the child in a visitation context. By his request for injunctive relief, the plaintiff sought to increase his periods of visitation without demonstrating changed circumstances and that the best interests of the child warrant a modification in custody. A prior agreement of the parties alone, without a judicial determination that it serves the child's welfare, is insufficient as the basis for a modification of custody or visitation. 

In addition to restricting the plaintiff's visitation privileges to those approved by the court, the master found that because the manner in which the plaintiff had imparted his religious beliefs to his child undermined the defendant's parental authority as sole legal custodian, the defendant could prohibit the plaintiff from taking the child to religious meetings. In her recommendations on the motion for reconsideration and motion to recuse, the master went further, stating that the plaintiff was not free to share his religious beliefs with his child or indoctrinate the child in his religion if doing so interfered with the defendant's right to determine the child's religious upbringing. This ruling is in error, and we vacate the religious restrictions on the plaintiff's visitation rights. 

The plaintiff correctly asserts that the natural father of a child born out of wedlock who has acknowledged the child and assumed parental responsibilities has a constitutional right to custody and visitation, see Brauch v. Shaw, 121 N.H. 562, 570, 432 A.2d 1, 5 (1981), which the courts must enforce, see Locke v. Ladd, 119 N.H. 136, 140-41, 399 A.2d 962, 965 (1979). At the same time, the courts' overriding concern in structuring custody and visitation matters is the best interests of the child, Richelson v. Richelson, 130 N.H. 137, 144, 536 A.2d 176, 180-81 (1987), and this consideration may require circumscribing one or both parents' rights to promote the child's welfare, see Stanley D. v. Deborah D., 124 N.H. 138, 142, 467 A.2d 249, 250-51 (1983); Chasan, 119 N.H. at 867, 409 A.2d at 788. 

In this instance, the court accepted the parties' stipulation that the defendant would have sole physical custody and the plaintiff would have set periods of visitation. In addition, it is undisputed that the defendant has sole legal custody of the child. A legal custodian is entitled to make the major decisions regarding the health, education, and religious upbringing of a child. See 3 C. Douglas & C. Douglas, New Hampshire Practice, Family Law § 14.07, at 413 (2d ed. 1992). Although some States vest legal custodians with the exclusive right to choose the religion of the child, see, e.g., Andros v. Andros, 396 N.W.2d 917, 924 (Minn. App. 1986); Lange v. Lange, 502 N.W.2d 143, 146 (Wis. App. 1993), cert denied, 511 U.S. 1025 (1994), many States refuse to restrict the visitation rights of non-custodial parents absent a showing of harm to the child from exposure to a different religious environment. See, e.g., In re Marriage of Murga, 163 Cal. Rptr. 79, 81-82 (Ct. App. 1980); Compton v. Gilmore, 560 P.2d 861, 866 (Idaho 1977); Felton v. Felton, 418 N.E.2d 606, 607-08 (Mass. 1981); Hanson v. Hanson, 404 N.W.2d 460, 465 & n.2 (N.D. 1987); Pater v. Pater, 588 N.E.2d 794, 801 (Ohio 1992); Munoz v. Munoz, 489 P.2d 1133, 1134 (Wash. 1977) (en banc). New Hampshire falls into this latter category. See Sanborn, 123 N.H. at 749, 465 A.2d at 894.

In Sanborn v. Sanborn, the plaintiff filed a motion to clarify the visitation schedule in a divorce decree, contending that it unconstitutionally established a preference for her defendant ex-husband's religion over her own. Sanborn, 123 N.H. at 745, 465 A.2d at 892. We concluded that the decree implicitly advanced a preference for the defendant's religion because it made provision for his religious holidays but not the plaintiff's. Id. at 748-49, 465 A.2d at 894. The decree also structured visitation times so that the plaintiff could never attend her own religious services with her children. Id. We held such an infringement on the plaintiff's constitutional rights impermissible in the absence of an affirmative showing that the children's attendance at the plaintiff's church services "endangered their physical or temporal welfare." Id. at 749, 465 A.2d at 894. 

In Sanborn, we recognized that courts should not be placed in a position of choosing one religion over another. See id. at 747, 465 A.2d at 893. Any state action regarding religion, such as an order on visitation, must satisfy three criteria to be permissible under the Federal Constitution: (1) it must have a secular purpose; (2) its principal or primary effect must neither advance nor inhibit religion; and (3) it must not foster excessive government entanglement with religion. Id. at 748, 465 A.2d at 893. 

Accordingly, we seek the path of least intrusion on the religious inclinations of parents that is compatible with their children's welfare. See Felton, 418 N.E.2d at 608. We therefore hold that courts cannot enjoin non-custodial parents from exposing their children to their faith during visitation periods absent an affirmative showing of harm to the children from such exposure. See Sanborn, 123 N.H. at 749, 465 A.2d at 894; Felton, 418 N.E.2d at 610 (restriction of visitation privileges because of religious differences must be based on firm proof of deleterious effect on child). Confusion or disorientation is insufficient, see Felton, 418 N.E.2d at 610, as is speculative harm, Sanborn, 123 N.H. at 749, 465 A.2d at 894, to justify infringement on the non-custodial parent's constitutional rights. See Felton, 418 N.E.2d at 611. Religious restrictions such as those in the master's decree must "be based upon an affirmative and specific finding, supported by substantial evidence, that the [child's] welfare was in fact jeopardized." Sanborn, 123 N.H. at 749, 456 A.2d at 894 (emphasis omitted). 

Our review reveals that the record lacks evidence the child has been harmed by exposure to the plaintiff's religious beliefs. The defendant testified she was disturbed because her child made statements to her to the effect that "Halloween was the Devil's holiday," "God said Christmas trees are bad," and "Santa Claus isn't real." However, there is no indication that the child, as opposed to the mother, was adversely affected by these statements. The defendant testified that her son was "a little bit put aside by the fact that his father didn't give him a birthday cake," but this hardly justifies the religious restrictions imposed. The record is likewise devoid of indications that the hygienic concerns and behavioral problems the defendant related stemmed from exposure to the plaintiff's religion during periods of visitation. See Note, Religious Visitation Constraints on the Noncustodial Parent: The Need For National Application of a Uniform Compelling Interest Test, 71 Ind. L.J. 815, 820-23 (1996) (discussing necessity of showing causal link between custodial parent's conflicting beliefs and harm to child before placing religious restrictions on visitation). 

The master's order was predicated on a finding that the plaintiff was denigrating and disapproving of the defendant's holidays and religious and secular practices. Courts recognize that attempts by one parent to undermine the authority of the other can be harmful to the children involved. See 24 Am. Jur. 2d Divorce and Separation §§ 1011, 1013 (1983). The facts adduced at the hearing, however, do not support this finding, insofar as religious practices are concerned. The issue extends beyond a pure consideration of religious beliefs. When a non-custodial parent acts in any way that jeopardizes the welfare of the child, the trial court may issue orders in matters of custody and visitation to eliminate the jeopardy. 

While the defendant testified that the plaintiff made derogatory comments to the child about her and members of her family, she did not testify that these derogatory statements extended to her religious practices. For his part the plaintiff testified that he talks openly with his son about his religious beliefs and his feelings on the holidays celebrated by the defendant. He insists that he honors the defendant's right to raise the child in her religion by instructing his son that he must observe holidays with his mother. The fact that the plaintiff told the child that Santa and the Easter bunny, secular manifestations of religious holidays, are nonexistent, and that God disapproves of Christmas trees, fails to demonstrate an affirmative design to demean the defendant's rituals in the eyes of their child. In short, it is insufficient to assume harm to the child from what some might consider to be the plaintiff's inappropriately blunt expressions of his religious beliefs.

In light of the foregoing, the portion of the master's decree returning the visitation schedule to that previously approved by the court is affirmed, while the restrictions on the plaintiff's religious activities with his son during those visitation times are vacated. We remand to the trial court for consideration of the imposition of restrictions in the event the defendant can demonstrate harm to the child as a result of the plaintiff's conduct. 

 

Affirmed in part; vacated in part; remanded.

All concurred.
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Dalianis, J. The petitioner, Roberta L. Kosek, appeals from an order of the Salem Family Division (Sadler, J.) granting a motion for contempt brought by the respondent, Michael J. Kosek. The petitioner argues that the trial court erred by entering a contempt sanction that modified the parties’ visitation schedule without making an explicit finding that the modification was in the best interests of the children. The petitioner also argues that the sanction was not proper for a finding of civil contempt, and that the sanction violated her right to due process of law. We affirm.

The relevant facts follow. The parties were divorced by decree dated July 18, 2001. They share joint legal custody of their two daughters, while the petitioner has primary physical custody. The respondent has residual custodial time (also referred to as "visitation") with the children every other weekend, alternate Monday evenings, and various holidays. 

The petitioner filed a petition to modify the divorce decree and for contempt on January 31, 2002. The respondent filed a counterclaim. The Trial Court (Taube, J.) issued an order on August 22, 2003, which stated: "Petitioner shall not schedule any activities for either child during Respondent’s custodial periods unless [R]espondent agrees in writing in advance."

On September 7, 2003, the petitioner sent an e-mail message to the respondent regarding enrolling the children in religious education classes. The classes for one child’s age group were scheduled on certain Monday nights from September to March. In her e-mail, the petitioner indicated that she had not yet enrolled the children because she did not want to be found in contempt for scheduling activities during the respondent’s visitation period. The respondent replied to the petitioner’s e-mail later that day, and said, "I have no problem with [the daughter] taking classrooms [sic] as long as the days do not fall onto my scheduled visitations Mondays [sic] . . . ." The petitioner enrolled both children in religious education classes the next day, September 8, 2003. 

On September 19, 2003, the respondent filed an ex parte motion for contempt alleging that the petitioner violated a court order by enrolling the daughter in a religious education class during his custodial time. The respondent requested that the court award him additional custodial time with both daughters. 

After a hearing, which, by agreement of the parties, proceeded by offer of proof, the trial court found the petitioner in contempt of the August 22, 2003 order. The trial court ordered: "Because of the contempt, [the respondent] is awarded additional visitation time with the girls." The court awarded visits between 3:30 p.m. and 8:30 p.m. on non-custodial Sundays. The petitioner’s motion for reconsideration was denied. The petitioner does not appeal the merits of the contempt finding; she appeals only the sanction.

The petitioner first argues that the trial court erred by modifying the visitation schedule without making an explicit finding that the modification was in the best interests of the children. The trial court has wide discretion in matters involving custody and visitation. Chandler v. Bishop, 142 N.H. 404, 409 (1997). We review the trial court’s modification of the visitation schedule for an unsustainable exercise of discretion. See Richelson v. Richelson, 130 N.H. 137, 144 (1987); cf. State v. Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of discretion standard). 

The court’s overriding concern in structuring custody and visitation matters is the best interests of the child. Chandler, 142 N.H. at 412. In its order, the trial court did not make an explicit finding that altering the visitation schedule was in the best interest of the children. However, the petitioner offered no evidence and made no allegation that a change in the visitation schedule was not in the best interests of the children. 

We must assume that the trial court made subsidiary findings necessary to support its general ruling. Beaudoin v. Beaudoin, 118 N.H. 325, 328 (1978). In the absence of an explicit finding that the change in visitation was in the best interests of the children, and in the absence of any evidence or allegation to the contrary, we will assume that the trial court found that the altered visitation schedule was not contrary to the best interests of the children. Therefore, the contempt sanction awarding additional visitation time to the respondent was not an unsustainable exercise of discretion by the trial court.

In so holding, we are not ignoring the best interests of the children as suggested by the dissent. We think that where the petitioner does not argue that the sanction is not in the best interests of the children, and the sanction only alters visitation time between two parents who share legal custody, a specifically articulated finding of the best interests of the children is unnecessary. 

Unlike the dissent, we do see a meaningful difference between awards of custody and awards of visitation. As we have noted in the past, granting visitation is a far lesser intrusion, or assertion of control, than is an award of custody. See Roberts v. Ward, 126 N.H. 388, 393 (1985); In the Matter of Nelson & Horsley, 149 N.H. 545, 548 (2003).

And although we have sometimes uttered the words custody and visitation in the same breath, see, e.g., Preston v. Mercieri, 133 N.H. 36, 42 (1990); Chasan v. Mintz, 119 N.H. 865, 867 (1979); Chandler, 142 N.H. at 409, it is clear that different standards are applied when a parent seeks an award of custody, a modification of a permanent custody decree and a modification of a visitation schedule. See Webb v. Knudson, 133 N.H. 665, 671-72 (1990); Nelson, 149 N.H. at 548; In the Matter of Pasquale and Paulson, 146 N.H. 652, 655 (2001). 

In making an initial custody award, the court is called upon to consider the relative abilities of both parents to promote the welfare of the child; the court must choose between differing factual assessments as to the child’s best interests. Pasquale, 146 N.H. at 655. In Nelson, a custody award case, we rejected the petitioner’s theory that he was entitled to custody so long as it was in the best interests of the children. Nelson, 149 N.H. at 548 (noting that Preston v. Mercieri, 133 N.H. 36, was inapplicable to the custody award case before the court as it dealt with visitation). 

The trial court has less discretion in determining whether there should be a modification of a permanent custody decree. Webb, 133 N.H. at 671. In Webb, where the petitioner sought modification of a permanent custody decree, we cited Perreault v. Cook, 114 N.H. 440, 443 (1974), for the proposition that a child custody decree should not be disturbed unless the moving party demonstrates that the circumstances affecting the welfare of the child have been so greatly altered that there is a strong possibility the child will be harmed if he continues to live under the present arrangement. Id. at 671. 

And, in visitation matters the court has continuing jurisdiction to modify arrangements in the best interest of the child. Chandler, 142 N.H. at 411. We have consistently treated these three areas – custody, modification of custody, visitation – differently, and we see no reason not to continue to treat them differently. We will not base our decision in visitation matters upon precedent defined by custodial disputes.

Finally, the dissent’s reliance upon Webb is misplaced. Webb, despite its continued references to an "award of custody" cited by the dissent, really addressed a petition for a modification of a permanent custody decree, and hence the court applied the Perreault standard. Webb, 133 N.H. at 673. One of the bases upon which the petitioner rested her claim was that the respondent had interfered with her visitation rights. The court found the respondent’s interference with the petitioner’s visitation rights despicable, yet held that it would not grant the petitioner permanent physical and legal custody of the children to punish the respondent, where the petitioner failed otherwise to meet the Perreault standard. Id. at 672-73. 

We next address the petitioner’s argument that the contempt sanction issued was not commensurate with a finding of civil contempt, but was in fact a criminal penalty. The petitioner argues that a penalty for criminal contempt cannot be imposed without the requisite constitutional safeguards, which were absent from the September hearing.

Contempt is an offense at common law — a specific and substantive offense that is separate and distinct from the matter in litigation out of which the contempt arose. Town of Nottingham v. Cedar Waters, Inc., 118 N.H. 282, 285 (1978). The power of contempt to enforce previous orders of a court of general jurisdiction is extensive but the exercise of the power involves practicalities as well as principles. Douglas v. Douglas, 109 N.H. 41, 43-44 (1968). 

The difference between civil and criminal contempt is the character of the punishment. Town of Epping v. Harvey, 129 N.H. 688, 691 (1987). In civil contempt, the punishment is remedial, coercive, and for the benefit of the complainant. Civil contempt proceedings may result in money fines payable to the complainant or in an indeterminate jail sentence until the contemnor complies with the court order. The purpose of prosecution for criminal contempt is to protect the authority and vindicate the dignity of the court. Town of Nottingham, 118 N.H. at 285. The criminal contempt defendant, unlike the civil contempt defendant, may be imprisoned for a determinate amount of time without the ability to purge the sentence. State v. Wallace, 136 N.H. 267, 270 (1992).

The petitioner argues that since she does not "hold the keys to the jail," the punishment is not appropriate for a finding of civil contempt. While this phrasing is a hallmark of civil contempt sanctions, it is not absolute. For example, our case law does not require that the contemnor control the amount of a fine; a discrete fine is an appropriate remedy for civil contempt. See, e.g., Richelson, 130 N.H. at 140 (defendant ordered to pay $300 fine). In this case, instead of a fine, the respondent requested additional visitation time in his ex parte motion for contempt. The trial court presumably found that increasing the respondent’s visitation time would compel the petitioner to obey its orders. 

Although stemming from the trial court’s inherent contempt power, this exercise of coercive power is analogous to that granted by the legislature in RSA 458:17, V(a)(2) (2004). RSA 458:17, V(a)(2) allows a court that "finds repeated, intentional, and unwarranted interference" by a custodial parent with the visitation or custodial rights of the non-custodial parent to "order a change in [permanent] physical custody." RSA 458:17, V(a)(2). Through this statute, a severe remedy, modification of a permanent physical custody order, is available to the trial court for interference with visitation and custodial rights. It is not unprecedented then for the trial court to fashion as its own remedy, through its inherent contempt power, a mere ten hour per month increase in residual custodial time.

We recognize that children are not chargeable with the misconduct of their parents and should not be uprooted from their home in order to discipline a recalcitrant parent. Webb, 133 N.H. at 672. However, we conclude that the additional custodial time awarded to the respondent does not amount to uprooting the children. 

We disagree with the petitioner’s argument that this sanction was in fact a criminal penalty. There is no indication in the record that the trial court sought to protect its authority and vindicate its dignity by issuing this particular contempt sanction. Cf. Town of Epping, 129 N.H. at 691 (language of the master’s report indicated the master was vindicating the authority of the court and not the rights of the parties). Therefore, we find that the award of additional visitation time was within the trial court’s discretion.

Lastly, the petitioner argues that the contempt sanction deprived her of a fundamental right, regarding the custody and rearing of her children, without the full due process protections required by the State and Federal Constitutions. We first address the petitioner’s claim under the State Constitution, and cite federal opinions for guidance only. State v. Ball, 124 N.H. 226, 231-33 (1983).

We agree with the petitioner that a parent’s interest in decisions regarding the custody and rearing of children is a fundamental right protected by the due process provisions of the State and Federal Constitutions. Provencal v. Provencal, 122 N.H. 793, 797 (1982). Procedural due process requires that parties whose rights are affected have an opportunity to be heard. The right to be heard in custody and visitation cases encompasses the right to call and cross-examine witnesses, to be informed of all adverse evidence, and to challenge such evidence. Chandler, 142 N.H. at 409. However, we do not find that the petitioner’s procedural due process rights were violated in this case. 

The petitioner had notice of the sanction sought by the respondent, additional custodial time, through his motion for contempt, a copy of which was delivered to the petitioner’s counsel. The petitioner also had an opportunity to call and cross-examine witnesses, to be informed of evidence against her and challenge such evidence as due process requires. However, at the beginning of the hearing on the sanction, the petitioner’s counsel waived these rights by agreeing to proceed by offer of proof. Therefore we find that the petitioner’s procedural due process rights were not violated.

The Federal Constitution offers the defendant no greater protection than does the State Constitution under these circumstances. See Chandler, 142 N.H. at 409; Tower v. Leslie-Brown, 326 F.3d 290, 298 (1st Cir. 2003). Accordingly, we reach the same result under the Federal Constitution as we do under the State Constitution. 

Affirmed.

NADEAU, DUGGAN and GALWAY, JJ., concurred; BRODERICK, C.J., dissented.

Broderick, C.J., dissenting. Because I conclude, based upon the record before us, that the trial court erred as a matter of law in awarding the respondent additional visitation time as a result of the petitioner’s contempt, I respectfully dissent. See In the Matter of Giacomini & Giacomini, 150 N.H. 498, 500 (2004). Children have independent interests in divorce proceedings and may not be used as pawns to punish a non-cooperative parent. See Webb v. Knudson, 133 N.H. 665, 672-73 (1990). While modification of custody or visitation may well be triggered as a consequence of contemptuous conduct by an offending parent, it should only occur upon an express and supportable finding that modification is in the best interests of the children.

The relevant facts giving rise to the contempt sanction are undisputed and fully recited by the majority. On appeal, the petitioner argues several errors with respect to the sanction, including: (1) that the court committed an unsustainable exercise of discretion in modifying the parties’ custody order without considering and making findings as to the best interests of the children; and (2) that because the contempt sanction was criminal, rather than civil, the trial court erred in failing to afford her the procedures which accompany criminal contempt proceedings. As to the latter argument, the majority concludes that the contempt in this case was civil, rather than criminal. Because I believe that the specific contempt sanction in this case was improper because it did not involve a best interests analysis with requisite findings, I do not address the nature of the contempt itself. 

We have previously stated that custody modifications are not a proper means of punishing a non-cooperative parent:

Children are not chargeable with the misconduct of their parents and should not be uprooted from their home in order to discipline a recalcitrant parent. Indeed, the award of custody is not a device to reward or punish parents, and a violation of a court decree by one of the parties is not necessarily controlling on the question of custody. Thus . . . an award of custody must ultimately be based upon the best interests of the child, and may not be sustained as a means of enforcing the visitation rights of the noncustodial parent. Rather, the contempt powers of the court may be exercised to that end.

Webb, 133 N.H. at 672-73 (quotation, citation and brackets omitted; emphasis added); see Houde v. Beckmeyer, 116 N.H. 719, 721 (1976). Here, the trial court ordered: "Because of the contempt, [the respondent] is awarded additional visitation time with the girls. He shall be allowed visits between 3:30 [p.m.] and 8:30 [p.m.] on non-custodial Sundays." (Emphasis added.) On their face, the trial court’s words demonstrate that the additional visitation time awarded to the respondent was in direct response to the petitioner’s contemptuous behavior, and to enforce the respondent’s visitation rights. I see no meaningful difference between awards of custody and awards of visitation as a means to punish contempt and, therefore, I believe that the rule of Webb, that custody awards are not devices to punish or reward parents, applies to visitation awards. Because the trial court’s award of additional visitation time to the respondent was a direct response to the petitioner’s contemptuous behavior, rather than pursuant to a best interests finding, I believe that the trial court’s order was not in keeping with the mandate of Webb. 

The majority acknowledges Webb, but nevertheless concludes that "the additional custodial time awarded to the respondent does not amount to uprooting the children." In practice, however, what one child needs to feel secure and stable may differ significantly from what another child needs. Therefore, while five hours of visitation every other Sunday may have little to no effect on one child’s feelings of security and stability, it may have a tremendous impact on those of another child. Cf. Perreault v. Cook, 114 N.H. 440, 443 (1974) (recognizing that "[t]he shuffling of a child back and forth between a father and mother can destroy his sense of security, confuse his emotions, and greatly disrupt his growth as an individual"). It is for the trial court to expressly consider the best interests of the children before a change in visitation is ordered. Contempt, by itself, can never justify a change in visitation or custody without an independent determination of the best interests of the children.

We have previously recognized that visitation arrangements are controlled by the best interests of the children. Chandler v. Bishop, 142 N.H. 404, 411 (1997); Richelson v. Richelson, 130 N.H. 137, 144 (1987). Although the trial court did not make an express finding that awarding additional visitation time to the respondent was in the best interests of the children, the majority concludes: 

We must assume that the trial court made subsidiary findings necessary to support its general ruling. In the absence of an explicit finding that the change in visitation was in the best interests of the children, and in the absence of any evidence or allegation to the contrary, we will assume that the trial court found that the altered visitation schedule was not contrary to the best interests of the children. 

(Citation omitted.) I disagree that we should assume the trial court made the necessary subsidiary findings to sustain its visitation award because the language of the trial court’s order clearly demonstrates that no best interests analysis was deemed necessary. The trial court unequivocally stated, "Because of the contempt, [the respondent] is awarded additional visitation time with the girls." (Emphasis added.) Nothing in this statement implies that the court considered the best interests of the children in awarding the respondent additional visitation time, and I am not prepared to tread where the trial court elected not to go.

The majority states that in the absence of an explicit finding that modification of visitation was in the best interests of the children, "we will assume that the trial court found that the altered visitation schedule was not contrary to the best interests of the children." The majority also states:

The court’s overriding concern in structuring custody and visitation matters is the best interests of the child. In its order, the trial court did not make an explicit finding that altering the visitation schedule was in the best interest of the children. However, the petitioner offered no evidence and made no allegation that a change in the visitation schedule was not in the best interests of the children.

(Citation omitted.)

The relevant inquiry for purposes of modifying custody or visitation, however, is not whether a change would be contrary to a child’s best interests, but whether such a change would be in the child’s best interests. See Richelson, 130 N.H. at 145 (alteration of visitation schedule sustained where ruling was "unquestionably in the best interests of the child"); cf. RSA 458:17, V(a) (2004) (modification of custody due to repeated, intentional and unwarranted interference by a parent with the visitation rights of the other parent permissible if court determines that modification "would be in accordance with the best interests of the child"). Moreover, the petitioner does not have any burden where, as here, she was not the party seeking to modify the visitation schedule. To the contrary, the respondent, as the party seeking to alter the visitation schedule, bore the burden of proof in that proceeding. Cf. Webb, 133 N.H. at 671 (party seeking to modify custody has burden of proof); RSA 458:17, V(b) (2004) (same); see Preston v. Mercieri, 133 N.H. 36, 42 (1990) (referring to visitation as a custody matter). But see In the Matter of Nelson & Horsley, 149 N.H. 545, 548 (2003) (in deciding whether granting custodial rights to unrelated third party over express objection of sole parent violates parent’s State and federal constitutional rights, noting that visitation is a far lesser intrusion or assertion of control than custody, and therefore not nearly as invasive of parents’ rights).

Accordingly, I disagree with the majority that the sanction ordered here should be sustained. The trial court failed to make an express finding that awarding the respondent additional visitation time with the children, as a result of the petitioner’s contempt, was in the children’s best interests. Consistent with our jurisprudence, I believe that justice demands such a finding. Accordingly, I respectfully dissent.
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HORTON, J. Christie M. West appeals from a Superior Court (Barry, J.) order ruling that Thomas M. Turchioe did not breach a contract by failing to pay the balance due on a promissory note. We reverse and remand. West also appeals a Superior Court (Dalianis, J.) decision ordering Turchioe to pay child support. We affirm in part, vacate in part, reverse in part, and remand. As the cases have interrelated facts and were argued in tandem, we address them together.

The following facts were adduced after two bench trials. West and Turchioe began living together in Turchioe's house in 1992. In 1993, their relationship ended. To provide for the termination of their relationship, the parties entered into a promissory note and a handwritten agreement on October 1 and 2, 1993. The parties agree that West provided the preprinted promissory note while Turchioe prepared the handwritten agreement. The documents were notarized together. Both parties knew that West was pregnant at the time these documents were signed. The promissory note provides for the payment by Turchioe to West of $1,000 a month for twenty-four months. Handwritten and initialed by both parties at the bottom of the preprinted promissory note is the following language: "This note is in lieu of child support through January 31, 1995 for the offspring of Thomas Turchioe and Christie West. In [the] event of no live birth, this note remains in effect." The handwritten agreement provides for the disposition of property and the responsibilities that each party would undertake in ending the relationship. Paragraph two states: 

In the event there is a loss of the baby through natural means, adoption or abortion, Christie will receive $1,000 per month for twenty four months commencing January 1994. Loss means any event which causes the loss of the baby.

West gave birth to and retains custody of the child. Turchioe paid approximately $3500 on the note and then ceased all payments, alleging that West violated the agreement by not aborting the baby or placing the child up for adoption. West then brought this suit to enforce the terms of the promissory note. Turchioe brought suit to legitimize and set custody for the child.

At the time of the legitimacy and custody hearing, the court found that West was earning $104,000 per year and Turchioe was earning $81,000 per year. The superior court set child support at $175 per week to be paid by Turchioe, which the court stated was "consistent with the child support guidelines." In addition to ordering prospective support, the court ordered the payment of $175 per week for sixty-nine weeks in retroactive support for the period between the child's birth, on March 8, 1994, and the issuance of the temporary support order on June 1, 1995. As part of its final order, the court required West to invest the retroactive support in certificates of deposit for use towards the child's college expenses or, in the event she does not attend college, for disbursement to the child upon reaching eighteen years of age. In the action by West to collect on her agreement with Turchioe, the court refused to enforce the promissory note.

On appeal, West contends that the courts erred in: (1) requiring that the retroactive support be invested for the child rather than paid directly to West; (2) calculating the amount of the retroactive child support order; (3) ordering child support in an amount less than the recommended guidelines; (4) failing to find that Turchioe was willfully underemployed; (5) considering extrinsic evidence when interpreting the agreement between West and Turchioe; (6) ruling that the promissory note was conditional on the loss of the baby; and (7) interpreting the agreement between West and Turchioe in a manner that is inconsistent with public policy. We address each issue in turn.

With regard to investing retroactive support for exclusive use by the child, the general rule is that support payments are made to the custodial adult except under special circumstances where equitable considerations warrant direct payments to the child. Cf. McCrady v. Mahon, 119 N.H. 247, 248, 400 A.2d 1173, 1174 (1979) (holding that no child support credit allowed for payments made directly to children except under special circumstances). When equitable circumstances exist that would justify making support payments to the child, we will not overrule the sound discretion of the trial judge. Id. at 249, 400 A.2d at 1174. In this case evidence supports the superior court's decision to have the retroactive support invested for future payment to the child. This evidence includes testimony that West was: (1) in substantial debt to the Internal Revenue Service; (2) financially overextended due to poor judgment; and (3) neglectful of some of her financial responsibilities. In addition, at the time the trial court issued its order in March 1998, Turchioe had been paying support for nearly three years, and West was earning $104,000 a year. The trial court could properly rely on this evidence as providing the necessary equitable basis for having the retroactive support invested for the child's college expenses or future payment to the child.

We next address West's contention that the court erred in calculating the retroactive child support payments. The trial court has broad discretion in support matters, and the appellant has the burden of showing how the court's order was improper or unfair. Azzi v. Azzi, 118 N.H. 653, 655, 392 A.2d 148, 149 (1978). The court found that during 1993 and 1994, prior to incorporating his business, Turchioe was earning in excess of $120,000 per year. During this period, the court in the legitimacy and custody proceeding found that Turchioe voluntarily paid a total of $250 in child support. The court further found that based on Turchioe's income in 1992, 1993, and 1994, Turchioe's child support would have been $380 per week according to the child support guidelines. The court, however, ordered retroactive child support in the amount of $175 per week. The court's order on retroactive support contains no indication that the court was linking the retroactive amount ordered to Turchioe's income or the child support guidelines. The court specifically denied West's request to find that retroactive child support should be set in accordance with the guidelines at $380 per week. The decision to award retroactive child support as part of a legitimacy hearing is within the trial court's sound discretion and will not be disturbed on appeal absent abuse of that discretion. Nicolazzi v. Nicolazzi, 131 N.H. 694, 696, 559 A.2d 1335, 1337 (1989). West having failed to demonstrate any error in setting the amount, we will not disturb the trial court's decision to award retroactive support of $175 per week.

With regard to prospective support, West argues that the superior court awarded an amount that is not consistent with the child support guidelines found in RSA 458-C:3 (1992) (amended 1998). Although the court stated that the amount was "consistent with the child support guidelines," Turchioe admitted at oral argument that the award is not consistent with the guidelines. Turchioe argues, however, that the court intended to deviate from the guidelines because the judge denied West's motion to reconsider, which raised the same issue. Turchioe further points to evidence that could provide a basis for the trial court to intentionally set support in an amount less than the amount recommended by the guidelines. We refuse to second guess the correct interpretation of the trial court's written order, especially when it contains a clear inconsistency with no obvious reason indicating the court's intent. We, therefore, vacate the amount of ordered child support for the prospective support, cf. Greenan v. Lobban, 143 N.H. 18, 23, 717 A.2d 989, 992 (1998), and remand to the superior court to award support consistent with the child support guidelines or to make findings that justify why the court deviated from the guidelines, see Wheaton-Dunberger v. Dunberger, 137 N.H. 504, 507-08, 629 A.2d 812, 815-16 (1993) (special circumstances must exist to deviate from guidelines).

West next takes exception to the court's finding that Turchioe was not willfully underemployed. Determining whether a party is willfully underemployed is a question for the fact finder whose decision will not be disturbed on appeal if supported by evidence on the record. Id. at 507, 629 A.2d at 815. Keeping in mind that it is generally appropriate for the trial court to set prospective support based on current income figures rather than past earnings or averaged earnings, Hillebrand v. Hillebrand, 130 N.H. 520, 526, 546 A.2d 1047, 1050-51 (1988), we turn to the facts before the trial court: Turchioe was working full time; he recently began a new company; he was earning substantially more than the average professional in his chosen field; and his income had dropped from more than $120,000 per year to $81,000 per year after beginning his own business. We find that these facts provide the necessary basis for the court's finding that Turchioe was not willfully underemployed. See, e.g., Wheaton-Dunberger, 137 N.H. at 507, 629 A.2d at 815.

We now turn to the contract case involving the agreement and promissory note. The superior court found that RSA 382-A:3-117 (1994) (effective January 1, 1994) controlled the relationship between the agreement and the note. West, as the appealing party, does not challenge the court's use of the current version of the Uniform Commercial Code (UCC). "Therefore, we measure the particular assignments of error in accordance with the current version of the UCC for purposes of this case." Hathorn v. Loftus, 143 N.H. ___, ___, 726 A.2d 1278, 1280 (1999). But see Barnsley v. Empire Mortgage Ltd. Partnership V, 142 N.H. 721, 723, 720 A.2d 63, 64 (1998) (using 1961 version reviewing a summary judgment). RSA 382-A:3-117 states:

Subject to applicable law regarding exclusion of proof of contemporaneous or previous agreements, the obligation of a party to an instrument to pay the instrument may be modified, supplemented, or nullified by a separate agreement of the obligor and a person entitled to enforce the instrument, if the instrument is issued or the obligation is incurred in reliance on the agreement or as part of the same transaction giving rise to the agreement. To the extent an obligation is modified, supplemented, or nullified by an agreement under this section, the agreement is a defense to the obligation.

The superior court determined that the note was a negotiable instrument that was intended to be read with the handwritten agreement because they were part of the same transaction. The trial court further found that the language in paragraph two of the handwritten agreement was intentionally included by the parties and it conditioned payment under their contract. Therefore, the court reasoned that under RSA 382-A:3-117, the language in paragraph two of the agreement limited Turchioe's liability on the note by conditioning any payment on the loss of the baby "through natural means, adoption or abortion."

The construction of a written contract, including whether a contract term is ambiguous, is a question of law for this court. Holden Eng'g and Surveying v. Pembroke Rd. Realty Trust, 137 N.H. 393, 395, 628 A.2d 260, 262 (1993). When interpreting a contract, we focus on the intent of the contracting parties at the time they entered into the agreement. R. Zoppo Co. v. City of Dover, 124 N.H. 666, 671, 475 A.2d 12, 15 (1984). We first determine if the document or documents are a complete integration of the agreement. MacLeod v. Chalet Susse Int'l, Inc., 119 N.H. 238, 243, 401 A.2d 205, 209 (1979). In so doing, we consider the formation of the contract "in view of all the surrounding circumstances." Id. In this case, each party prepared a document that was signed by both and notarized on the same day. Both documents contained handwritten provisions. In the case of the promissory note, the handwritten provisions were initialed by both parties. The handwritten provisions on the promissory note show the parties' intent under the integrated agreement that Turchioe pay the promised amount of money "in lieu of child support" as well as under other circumstances. The parties each provided handwritten provisions in documents prepared for simultaneous execution. Additionally, the terms of an integrated agreement may appear in a promissory note without being automatically limited in their applicability to the portion of the document that is a negotiable instrument subject to RSA 382-A:3-117. Cf. Maine Bonding & Cas. Co. v. Foundation Constructors, 105 N.H. 470, 473, 202 A.2d 481, 483 (1964); F.D.I.C. v. Hennessee, 966 F.2d 534, 537 (10th Cir. 1992); Mark Twain Kansas City Bank v. Cates, 810 P.2d 1154, 1161 (Kan. 1991). Therefore, we hold that the handwritten language at the bottom of the preprinted promissory note was part of the integrated agreement between the parties. 

We now turn to the interpretation of the integrated agreement, looking first to its plain language. See Echo Consulting Services v. North Conway Bank, 140 N.H. 566, 569, 669 A.2d 227, 230 (1995). If the provisions of the integrated agreement are not ambiguous when viewed in the context of the entire agreement, we interpret the contract as a matter of law. Holden Eng'g and Surveying, 137 N.H. at 395, 628 A.2d at 262. In interpreting a multiple document agreement, we seek to "harmonize and give effect to the provisions of the various documents so that none will be rendered meaningless." Bellak v. Franconia College, 118 N.H. 313, 316, 386 A.2d 1266, 1268 (1978). Both the handwritten agreement and the terms at the bottom of the promissory note provide for the same monthly payments through January 31, 1996. The handwritten agreement provides for making these payments should West miscarry, choose to abort, or place the child for adoption. The terms at the bottom of the promissory note, which state that payments are "in lieu of child support," provide for making these payments if West chooses to retain custody of the child. Any other interpretation of the terms at the bottom of the promissory note would render them meaningless. See id. A harmonic reading of the two documents shows that the obligation under the note "child support" and "in the event of no live birth" is defined and expanded in the agreement to include "loss of the baby through natural means, adoption or abortion." This latter clause should not be read as the exclusive basis for the agreed payment, or a condition therefor, but rather an explanation and expansion (adoption) of the bases for payment. 4 W. Jaeger, Williston on Contracts § 601, at 310 (3d ed. 1961) ("[T]o ascertain and to give effect to the true intention of the parties the courts will examine and consider the entire writing, seeking as best they can to harmonize and to give effect to all the provisions of the contract so that none will be rendered meaningless."). West chose to retain custody of the child and is therefore entitled to payment under the terms of the integrated agreement.

Turchioe has no defense to liability on the promissory note under RSA 382-A:3-117. That statute would provide a defense to Turchioe's liability on the promissory note only to the extent that the integrated agreement modified, supplemented, or nullified his obligation under the note. Mundaca Inv. Corp. v. Febba, 143 N.H. ___, ___, 727 A.2d 990, 993 (1999). As we have construed the integrated agreement, it did not modify, supplement, or nullify Turchioe's obligation under the note to make payments to West if she retained custody of the child.

We now turn to the remaining contract issues on appeal. Our ruling that the handwritten provisions at the bottom of the promissory note were negotiated terms of the contract that provided for payments "in lieu of child support" makes the note enforceable by the terms of the parties' integrated agreement. Therefore, we do not address the issues of whether it was appropriate for the trial court to consider extrinsic evidence to interpret the terms of the agreement and whether the term "[i]n the event there is" found in the handwritten portion of the agreement provided by Turchioe creates a condition precedent to payment on the note. Likewise, because the note is presently enforceable without the loss of the child, we do not address the issue of whether a contract that conditions payments on a miscarriage, abortion, or adoption violates public policy. See Dime Savings Bank of New York v. Town of Pembroke, 142 N.H. 235, 238, 698 A.2d 539, 541 (1997) (refusing to address arguments when other issues are dispositive).

We reverse and remand this case to the superior court to enter judgment for West on the agreement and promissory note. In determining the amount owed West under the agreement, the court should give Turchioe credit for any child support he is required to make in the legitimacy and custody action for the period before his obligations "in lieu of child support through January 31, 1995," ceased under the promissory note, to avoid having him pay double child support under the combination of a retroactive support order and his contract with West. This consideration should be given to Turchioe regardless of the fact that the trial court ordered retroactive support invested for the child. Cf. Griffin v. Avery, 120 N.H. 783, 786, 424 A.2d 175, 177 (1980).

In summary, we vacate the amount of weekly prospective child support set by the superior court in the legitimacy and custody action and remand to the superior court for the determination of that amount. Otherwise, we affirm the orders of the court in the legitimacy and custody action. We reverse the ruling of the superior court in the contract action regarding the interpretation of the contract and remand for a determination of the amount due West.

No. 98-044 affirmed in part, vacated in part, and remanded; 

No. 98-315 reversed in part and remanded.

All concurred.
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NADEAU, J. The defendant, Ann Marie (Pasquale) Paulson, appeals (1) an order of the Superior Court (Hollman, J.) approving the recommendation of the Marital Master (Alice S. Love, Esq.) modifying the custody of the parties’ minor children in favor of the plaintiff, James B. Pasquale, and (2) an order of the Superior Court (Brennan, J.) approving the master’s recommendation to deny the defendant’s and the guardian ad litem’s motions for reconsideration of the custody order. We affirm. 

The following facts were either found by the marital master or appear in the record. The parties were divorced on February 4, 1997. They have two sons, Nicholas, born on December 22, 1990, and Nathan, born on March 19, 1993. The parties were originally awarded, in accordance with their stipulation, joint legal and physical custody of the boys, with physical custody shared on an alternating weekly basis. During the three years prior to this custody dispute, teachers and daycare providers repeatedly notified the parties of behavioral problems they observed in Nathan. On May 5, 1999, Nathan was diagnosed, at least initially, as having attention deficit hyperactivity disorder (ADHD).

On April 15, 1999, the defendant filed a petition to modify custody, alleging, among other things, that the plaintiff "has resisted, if not refused, to acknowledge that [Nathan] has special needs, requiring appropriate care, attention and services," and that "Nathan’s special behavioral needs are not met under the current custodial arrangement, and he suffers as a result." She also alleged that "inappropriate burdens are imposed upon [Nicholas]" under the joint custodial arrangement. The defendant requested that she be awarded primary physical custody of both boys. The plaintiff objected and cross-petitioned for sole physical custody of both boys.

A guardian ad litem was appointed. She recommended that the defendant be granted sole legal custody of both children and that the matter be reviewed in six months to determine if physical custody should be modified. The trial court, however, approved the master’s recommendation that the plaintiff be granted physical custody of the boys, and that the defendant have visitation rights and limited legal custody, subject to the plaintiff’s "ultimate responsibility of decision-making" should the parties be unable to agree on important issues affecting the boys.

A marital master has wide discretion in custody matters. See Matthews v. Matthews, 142 N.H. 733, 735 (1998). Accordingly, we will uphold a master’s determination if it could reasonably be reached and we accept the master’s factual findings unless the evidence does not support them. See id. We will, however, reverse a master’s order modifying custody "where it lacks a sound and substantial basis in the record." Id. (quotation omitted).

The defendant argues that the trial court erred in modifying custody of the boys where the plaintiff failed to show altered circumstances as required for modification of physical custody under Perrault v. Cook, 114 N.H. 440 (1974). In Perrault, we established the following standard for modification of physical custody in recognition of "a child’s psychological need for continuity and stability in family relationships." Webb v. Knudson, 133 N.H. 665, 671 (1990). 

The relationship established by the custody award should not be disturbed unless the moving party demonstrates that the circumstances affecting the welfare of the child have been so greatly altered that there is a strong possibility the child will be harmed if he continues to live under the present arrangement.

Perrault, 114 N.H. at 443. 

The occasion to employ the Perrault standard usually arises when one parent seeks to obtain physical custody of a child from the other parent. See, e.g., Matthews, 142 N.H. at 734; Rousseau v. Rousseau, 116 N.H. 106, 106-07 (1976). In this case, however, the original custody was joint, and both parents, in seeking a modification to sole custody, acknowledged that the joint custodial arrangement was not working. In fact, the master found that "[t]he one thing upon which the parties agree is that custody must be placed with just one parent."

The defendant argues, citing Butterick v. Butterick, 127 N.H. 731, 734 (1986), that private agreements between the parties are not controlling in family law matters. We find Butterick inapposite. Butterick held that an agreement in a divorce decree to apply a different legal standard than Perrault to future custody modifications "should be given no effect by the superior court." Butterick, 127 N.H. at 734. Here the "agreement" is the factual assessment by both parties that the joint custodial arrangement was not working. We see no reason to prohibit the master from considering the parties’ apparent concurrence on a factual matter. Cf. Parkhurst v. Gibson (Parkhurst), 133 N.H. 57, 60 (1990) (affirming property settlement and alimony award in divorce action in which the parties’ attorneys signed an agreed statement of facts).

We hold that in these circumstances, where the parties agree that joint custody is no longer workable, the Perrault standard does not apply. Rather, the master should employ the best-interests-of-the-child standard according to the guidelines we announced in Del Pozzo v. Del Pozzo, 113 N.H. 436, 436-37 (1973), to determine which parent should be awarded physical custody. Thus, the master is placed in essentially the same position as if making an initial custody award, "where the court is called upon to consider the relative abilities of both parents to promote the welfare of the child, and where the court must choose, initially, between differing factual assessments as to the child’s best interests." Webb, 133 N.H. at 672.

The master applied this standard and found: 

Neither parent is unfit and, in fact, both are very capable and loving parents. Neither parent is unable to provide the day to day care that the children require. However, mother finds the day to day care of the children stressful and sees medical intervention as the solution. Father does not find the day to day care of the children stressful and resists medical attention.

The record supports these findings. The plaintiff testified that the defendant "had very little patience handling the boys, especially when she was by herself after [they] were split up," and that she called him on many occasions "complain[ing] that she was stressed out." He also testified that she "gets pretty excitable with the boys when they misbehave." The guardian ad litem’s report quotes a witness who both taught and babysat the boys who stated that while the boys "have a loving relationship with both parents[,] Dad seems to have better parenting skills. I’ve seen her ‘lose it on them.’" (Quotation omitted.) In addition, the defendant testified that during her marriage to the plaintiff, she had periodically sought counseling because she felt "a bit overwhelmed" by caring for the children alone. The master could reasonably have concluded that because of the defendant’s difficulty in dealing with the boys’ misbehavior, an award of physical custody of the boys to the plaintiff would be in their best interests.

We also find no error in the master’s modification of legal custody, which is also subject to the best-interests-of-the-child standard. See In the Matter of Hunt, 146 N.H. ___, ___, ___ A.2d ___, ___ (decided February 21, 2001). We recognize that there are "times when, despite the fitness of each parent, a division of authority would not be in the best interest of the children, the paramount concern." Wonser v. Wonser, 120 N.H. 436, 437 (1980). Given the ample evidence of the parties’ inability to agree on fundamental issues involving their children, the master could reasonably decide that joint legal custody was no longer workable and was not in the children’s best interest. See Anderson v. Anderson, 125 N.H. 686, 689-90 (1984). We also conclude that it was not unreasonable for the master to award legal custody to the same parent who was to have physical custody. See Wonser, 120 N.H. at 437-38.

The defendant nevertheless argues that the award of custody to the plaintiff lacked a sound and substantial basis in the record because the plaintiff refused to acknowledge a diagnosis of ADHD, although it was established by uncontradicted medical testimony, and refused to treat Nathan for the disorder. The defendant argues that the plaintiff, as a lay witness, was not competent to testify about a medical diagnosis such as ADHD. See State v. Martin, 142 N.H. 63, 65 (1997). She also argues that although the master was free to ignore the uncontradicted medical testimony that Nathan has ADHD, she was required to state her reasons for doing so. See Town of Hudson v. Wynott, 128 N.H. 478, 484-85 (1986).

The master was not required to resolve whether or not Nathan has ADHD and did not purport to do so. Rather, the master was required to determine, on the evidence before her, the physical and legal custody arrangement that would be in the best interests of the children. The master correctly ruled that the plaintiff was competent to testify about his own concerns regarding Nathan being diagnosed with ADHD and about how he would want to treat Nathan for that disorder. The master was also free to believe the plaintiff’s testimony that he did not oppose a diagnosis of ADHD or deny that Nathan has it, but felt that Nathan had not yet been fairly evaluated. The master could also credit the plaintiff’s testimony that while he would prefer counseling as an initial course of treatment, he would treat Nathan with medication if his doctor said he needed it.

We acknowledge that the guardian ad litem reached the contrary conclusion that "this is a case about a father who simply cannot acknowledge the fact that his young son suffers from ADHD" and recommended that sole legal custody of both children be granted to the defendant. "[T]he guardian ad litem’s report [, however,] is not binding on the judge or master because the difficult decision regarding custody must be made on the basis of all the evidence." Richelson v. Richelson, 130 N.H. 137, 143 (1987) (quotation omitted). Thus, conflicts in testimony, issues of credibility of witnesses and determinations as to the weight of the testimony are matters for the master to resolve, and the guardian ad litem’s recommendations carry no more presumptive weight than any other evidence. See id.

Finally, the defendant argues that even if this court were to find a sound and substantial basis in the record for modifying the custody of Nathan, no such basis existed with respect to his older brother, Nicholas. Having found the Perrault standard inapplicable to this case, however, we reject this argument. Both parties moved for modification of custody of Nathan and Nicholas, acknowledging that joint custody was unworkable for both boys. 

Affirmed.

BROCK, C.J., and BRODERICK, DALIANIS and DUGGAN, JJ., concurred.

