Ad litem is a term used in law to refer to a party appointed by a court to act in a lawsuit on behalf of another party—for instance, a child or an incapacitated adult—who is deemed incapable of representing themselves. An individual who acts in this capacity is called a guardian ad litem. This term is no longer used in the United Kingdom since the passage of the Children Act 1989, which established the role of children's guardian instead.

The term is also used in property litigation, where a person may be appointed to act on behalf of an estate in court proceedings, when the estate's proper representatives are unable or unwilling to act.

The term is also sometimes used to refer to a judge which only participates in a particular case or a limited set of cases, and does not have the same status as the other judges of the court. This is more commonly called a judge ad hoc. It is particularly common in international courts, and is rarer elsewhere.

The Latin term translates literally as "for the lawsuit" or "for the proceeding".

Guardian Ad Litem and Legal Definition


A guardian ad litem is a guardian appointed by a court to protect the interests of a minor or incompetent in a particular matter. State law and local court rules govern the appointment of guardian ad Litems. Typically, the court may appoint either a lawyer or a court appointed special advocate volunteer to serve as guardian ad litem in juvenile matters, family court matters, probate matters, and domestic relations matters. The guardian ad litem is not expected to make diagnostic or therapeutic recommendations but is expected to provide an information base from which to draw resources. As authorized by law the guardian ad litem may present evidence and ensure that, where appropriate, witnesses are called and examined, including, but not limited to, foster parents and psychiatric, psychological, medical, or other expert witnesses.

A guardian ad litem must observe all statutes, rules and regulations concerning confidentiality. A guardian ad litem shall not disclose information or participate in the disclosure of information relating to an appointed case to any person who is not a party to the case, except as necessary to perform the guardian ad litem duties or as may be specifically provided by law.

Specialized training of guardian ad Litems may be required, which includes, but is not limited to, the following topics:

1. Dynamics of child abuse and neglect issues 

2. Factors to consider in the determining the best interest of the child, including permanency planning 

3. Inter-relationships between family system, legal process and the child welfare system 

4. Mediation and negotiation skills 

5. Federal, state and local legislation and case law affecting children 

6. Cultural and ethnic diversity and gender-specific issues 

7. Family and domestic violence issues 

8. Available community resources and services 

9. Child development issues 

10. Guardian ad litem standards

Guardian ad Litems are also appointed to manage the business and personal affairs of elderly who are no longer able to handle such matters. The guardian ad litem may be responsible for bill payment, balancing bank accounts, making health care decisions, and other responsibilities. A guardian ad litem may have the authority, in the event that the incapacitated person is in need of emergency life-saving medical services, and is unable to consent to such medical services due to incapacity, to give consent for such emergency life-saving medical services on behalf of the alleged incapacitated person. The guardian ad litem also must protect the incapacitated person from abuse, neglect, abandonment, or exploitation.

Guardian Ad Litem Statutes in Dissolution-of-Marriage/Custody Proceedings 
Guardian Ad Litem Statutes in Dissolution-of-Marriage/Custody Proceedings In contrast to the constitutionally mandated representation of children in abuse and neglect proceedings, the representation of children in divorce-related proceedings is not mandated by any rule of law. Many statutes allowing the appointment of a child's representative in divorce/custody proceedings are of relatively recent origin. Perhaps because the representation of children in divorce and custody proceedings is of more recent origin, the statutes that sought to define the guardian's role drew upon the guardian ad litem statutes in abuse and neglect proceedings. Consequently, guardian ad litem statutes in dissolution-of-marriage/custody proceedings are no less chaotic and ill-defined. As a result, all too often the child's representative becomes little more than an advocate not for the "child's best interests" as determined by the child's advocate but, rather, becomes an advocate for either the mother or the father. 

Like the guardian ad litem statutes in abuse and neglect proceedings, guardian ad litem statutes in dissolution-of-marriage/custody proceedings suffer from a lack of linguistic commonality. The terms are not defined, and consequently derive whatever meaning the reader wishes to impart to them. Moreover, the circumstances under which a child may have representation are unclear, in that it is often a matter of unbridled judicial discretion whether a child may have an advocate.

As noted in the summary below, 15 states have statutes that specifically provide for a guardian ad litem in a divorce-related custody/visitation matter: Alabama, Florida, Georgia, Hawaii, Indiana, Kentucky, Massachusetts, Michigan, New Hampshire, New Jersey, New Mexico, North Dakota, Rhode Island, Texas, and Wisconsin. Yet, of these 15, only 2 require appointment of a guardian ad litem: New Hampshire and Wisconsin. In the other states, the decision is discretionary with the judge.

Five states require the appointment of a guardian ad litem when there are allegations of child abuse: Louisiana, Minnesota, Missouri, South Dakota, and Tennessee.

Only two other states require the appointment of a guardian ad litem where circumstances so warrant. In Oregon, a guardian ad litem must be appointed if requested by the child. In Vermont, a guardian ad litem must be appointed if the child is a witness.

Twenty states and the District of Columbia provide for the appointment of a "counsel for the child" in a divorce proceeding: Arizona, California, Colorado, Connecticut, Delaware, Iowa, Kentucky, Maryland, Michigan, Montana, Nebraska, Oklahoma, Oregon, Pennsylvania, Rhode Island, Texas, Utah, Vermont, Virginia, Washington, and the District of Columbia. Is this the same as a guardian ad litem, is this an attorney for the child's wishes, or is it something else? The statutes do not say.

Finally, three states offer the court the choice of appointing either a guardian ad litem or counsel or both: Alaska, Illinois, and Ohio. Alabama: Ala. Code 26-2A-52 (1992): At any point in the custody/visitation proceeding, a court may appoint a guardian ad litem to represent the interests of a minor if the court determines that representation of the minor otherwise would be inadequate.

Alaska: Alaska Stat. 25.24.310 (Michie 1996): The court may upon the motion of a party or its own motion appoint an attorney or the office of public advocacy to represent a minor. Upon notification, the court shall determine whether the minor should have legal representation. Instead of or in addition to the appointment of an attorney, the court may appoint an attorney or other person or the office of public advocacy to provide guardian ad litem services to the child, representing the child's best interests. 

Arizona: Ariz. Rev. Stat. Ann. 25-321 (West 1991): The court may appoint an attorney to represent the interests of a minor or dependent child with respect to his support, custody and visitation. 

California: Cal. Fam. Code 3114 (West 1994): The court appointed investigator may recommend that counsel be appointed to represent the minor child. In making that recommendation, the court appointed investigator shall inform the court of the reasons why it would be in the best interests of the child to have counsel appointed. 

Colorado: Colo. Rev. Stat. 14-10-116 (1997): The court may appoint an individual to serve as representative of the best interests of the children. The individual shall be an attorney.

Connecticut: Conn. Gen. Stat. Ann. 46b-54 (West 1995): The court may appoint counsel for any minor child or children of the parties if the court deems it to be in the best interests of the children. Counsel for the children shall be heard on all matters pertaining to the interests of the children. 

Delaware: Del. Code Ann. tit. 13, 721(c) (1994): The court may, in the interests of the child, appoint an attorney to represent the child in custody proceedings.

District of Columbia: D.C. Code Ann. 16-918(b) (1997): In any proceeding wherein the custody of a child is in question, the court may appoint a disinterested attorney to appear on behalf of the child and represent his best interests. 

Florida: Fla. Stat. Ann. 61.401 (West 1997): If the court finds it is in the best interests of the child, the court may appoint a guardian ad litem to act as next friend of the child, investigator, or evaluator, not as an attorney or advocate. The court in its discretion may also appoint legal counsel for a child to act as attorney or advocate; however, the guardian and the legal counsel shall not be the same person.

Georgia: Ga. Code Ann. 29-4-7 (1997): When a minor is interested in any litigation pending in any court and he has no guardian or his interest is adverse to that of his guardian, such court may appoint a guardian ad litem for the minor.

Hawaii: Haw. Rev. Stat. Ann. 571-46(8) (Michie 1997): The court may appoint a guardian ad litem to represent the interests of the child. Illinois: 750 Ill. Comp. Stat. Ann. 5/506 (West Supp. 1997): The court may appoint an attorney to represent the interests of a minor or dependent child with respect to his support, custody and visitation. The court may also appoint an attorney as the guardian ad litem for the child. 

Indiana: Ind. Code Ann. 31-15-6-1, 31-15-6-3 (Michie 1997): A court may appoint a guardian ad litem, who shall represent and protect the best interests of the child. 

Iowa: Iowa Code Ann. 598.12 (West 1996): The court may appoint an attorney to represent the interests of the minor child or children of the parties.

Kentucky: Ky. Rev. Stat. Ann. 403.090 (Michie Supp. 1996): In any action for divorce, the friend of the court shall make such investigation as will enable the friend of the court to ascertain all facts and circumstances that will affect the rights and interests of the children, and shall make a report to the judge setting forth recommendations. 

Louisiana: La. Rev. Stat. Ann. 9:345 (West Supp. 1997): The court may appoint an attorney to represent the child if, after a contradictory hearing, the court determines that such appointment would be in the best interests of the child. The court shall appoint an attorney to represent the child if, in the contradictory hearing, any party presents a prima facie case that a parent or other person caring for the child has sexually, physically, or emotionally abused the child. 

Maryland: Md. Code Ann., Fam. Law 1-202 (1991): The court may appoint counsel for a minor child. 

Massachusetts: Mass. Gen. Laws Ann. ch. 215, 56A (West 1989): Any judge of a probate court may appoint a guardian ad litem to investigate the facts of any proceeding relating to the care, custody, or maintenance of a minor, and report in writing to the court.

Michigan: Mich. Comp. Laws Ann. 722.27(1)(e) (West Supp. 1997); Mich. Stat. Ann. 215.312(7)(1)(e) (Law. Co-op. Supp. 1997): The court may appoint a guardian ad litem or counsel for the child and assess the costs and reasonable fees against one or more parties. 

Minnesota: Minn. Stat. Ann. 518.165 (West 1990): The court may appoint a guardian ad litem to represent the interests of the child. Where the court has reason to believe the child is a victim of abuse or neglect, the court shall appoint a guardian ad litem to represent the interests of the child. The guardian ad litem shall advocate for the best interests of the child.

Missouri: Mo. Ann. Stat. 452.423 (West 1997): The court may appoint a guardian ad litem in custody/visitation proceedings. The court shall appoint a guardian ad litem in any proceeding in which child abuse or neglect is alleged. The guardian ad litem shall be the legal representative of the child. 

Montana: Mont. Code Ann. 40-4-205 (1997): The court may appoint a guardian ad litem to represent the interests of a minor dependent child with respect to the child's support, parenting, and parental contact. 

Nebraska: Neb. Rev. Stat. Ann. 42-358(1) (Michie Supp. 1996): The court may appoint an attorney to protect the interests of any minor children of the parties. 

New Hampshire: N.H. Rev. Stat. Ann. 458:17-a (Supp. 1996): The court may appoint a guardian ad litem to represent the interests of the children of the marriage. If custody or visitation is disputed, the court shall appoint a guardian ad litem. 

New Jersey: N.J. Stat. Ann. 9:2-4(c) (West 1993): The court, for good cause and upon its own motion, may appoint a guardian ad litem or an attorney or both to represent the minor child's interests. 

New Mexico: N.M. Stat. Ann. 40-4-8 (Michie 1994): In any proceeding for the disposition of children when custody of minor children is contested by any party, the court may appoint an attorney at law as guardian ad litem on the court's motion or upon the application of any party to appear for and represent the minor children. 

North Dakota: N.D. Cent. Code 14-09-06.4 (1991): Either party may petition the court for appointment of a guardian ad litem to represent the children. The court may appoint a guardian ad litem on its own motion. A guardian ad litem shall serve as an advocate of the child's best interests. 

Ohio: Ohio R. Civ. P. 75(B)(2) (1997): When it is essential to protect the interests of a child, the court may join the child of the parties as a party defendant and appoint a guardian ad litem and legal counsel, if necessary, for the child. 

Oklahoma: Okla. Stat. Ann. tit. 10, 24 (West 1987): The court shall appoint counsel for the minor when the minor so desires. 

Oregon: Or. Rev. Stat. 107.425(3) (1990): The court may on its own motion or on a motion of the parties appoint counsel for the children. However, if requested to do so by one or more of the children, the court shall appoint counsel for the children. 

Pennsylvania: Pa. R. Civ. P. 1915.11 (1997): The court may appoint an attorney to represent the child. 

Rhode Island: R.I. Gen. Laws 15-5-16.2(c) (1996): The court may appoint an attorney or guardian ad litem to represent the interests of a minor or dependent with respect to his support, custody, and visitation. 

South Dakota: S.D. Codified Laws 25-4-45.4 (Michie 1997): The court may appoint an attorney to represent the interests of the child. 

Tennessee: Tenn. R. Juv. P. 37 (1997): In any juvenile proceeding, the court may appoint a guardian ad litem for a child who is a party to the proceeding. In cases of alleged abuse of a child, the court shall appoint a guardian ad litem for the child.

Texas: Tex. Fam. Code Ann. 107.001 (West Supp. 1998): In a suit in which termination of the parent-child relationship is requested, the court shall appoint a guardian ad litem to represent the interests of the child; in any other suit, the court may appoint a guardian ad litem.

Utah: Utah Code Ann. 30-3-11.2 (1995): If it shall appear in the best interests of the child to have a separate exposition of the issues and personal representation for the child, the court may appoint counsel to represent the child throughout the action.

Vermont: Vt. Stat. Ann. tit. 15, 594 (1989): The court may appoint an attorney to represent the interests of a minor or dependent child; the court shall appoint an attorney for a minor child before the child is called as a witness. 

Virginia: Va. Code Ann. 16.1-266 (Michie Supp. 1997): The court shall appoint an attorney-at-law as guardian ad litem to any child who is alleged to be abused or neglected. In all other cases, the court may appoint an attorney-at-law as guardian ad litem for the child if the court finds that the interests of the child are not otherwise adequately represented. 

Washington: Wash. Rev. Code Ann. 26.09.110 (West 1997): The court may appoint an attorney to represent the interests of a minor child with respect to parenting. 

Wisconsin: Wis. Stat. Ann. 767.045 (West 1993): The court shall appoint a guardian ad litem for a child if the court has special concern for the welfare of the child, or the legal custody or physical placement of the child is contested. 
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IN NEW HAMPSHIRE:
The Guardian ad Litem Board currently consists of nine members who are New Hampshire residents and serve without compensation.

The Guardian ad Litem Board is made up of the following members:

· One member representing the New Hampshire Supreme Court, appointed by the Chief Justice of the New Hampshire Supreme Court, 

· One member of the New Hampshire State Senate, appointed by the president of the Senate, 

· One member of the the New Hampshire House of Representatives, appointed by the Speaker of the House, 

· The Executive Director of the New Hampshire Judicial Council, 

· One member of Court Appointed Special Advocates (CASA), nominated by the director of CASA and appointed by the Governor, 

· One member representing the Division of Children, Youth, and Families, or Casey Family Services, or another child protection agency in New Hampshire, appointed by the Governor, 

· One member representing the interests of Guardians ad Litem, appointed by the Governor, 

Two members of the general public representing the interests of those individuals receiving the services of guardians ad litem, appointed by the Governor.

New Hampshire’s web site:  http://www.nh.gov/gal/index.htm
IN MASSACHUSETTS:  

As a Guardian ad Litem, you need to have an understanding of both the legal and psychological aspects of child custody and state intervention cases. The Massachusetts Probate and Family Court Department has recognized the vast understanding needed to effectively serve as a Guardian ad Litem in these complex cases. As a result, the Court now requires GALs to complete a minimum of six hours of professional development each year. This interdisciplinary program, presented by judges and prominent practitioners from the fields of law, psychology and social work provides both legal and clinical foundations for Guardian ad Litem practice in a range of matters, including domestic relations, child abuse and neglect. 

http://www.mass.gov/courts/courtsandjudges/courts/probateandfamilycourt/galstandards012405.pdf
Other Information Regarding Guardian Ad Litems:

Guardians Ad Litem (GAL)
Appointment: A court appoints a GAL in proceedings to determine: 

· Competency of the client (§ 880.33, Stats) 

· Protective placement or services 

· "Watts Review" - Review of protective placement or services to ensure that the individual is in the least restrictive setting (so named for a Wisconsin Supreme Court decision) 

· Termination of protective placement (§ 55.06, Stats.) 

Qualifications: 

· Licensed attorney, who is not a party or representative of a party. 

Responsibilities: 

· Advocate for the "best interests" of the client. 

General duties: 

· Interview client and explain procedure and rights. 

· Advise client, orally and in writing, of rights under § 880.331(4)(b), Stats. 

· Request necessary additional evaluations. 

· 's objections.(Inform court of client 

· Present evidence of what are the "best interests" of client. 

· Report to the court on any other relevant matter that seems pertinent, or that the court requests. 

Duties in placement reviews: 

· Interview client and explain procedures and rights, orally and in writing. 

· Secure necessary additional evaluations. 

· Review annual and other reports about the client (e.g. client's behaviors, criminal records, etc.). 

· Review with guardian client’s condition, current placement and client rights. 

· Inform the court of client’s objections. 

· Report to court if client requests counsel or hearing. 

Communication to jury: 

· Tell the jury that GAL represents best interests of client. 

Termination, extension of appointment: 

· Ends upon court’s final order or termination of any appeal of court's decisions GAL participates in. 

· Court may extend or reappoint. 

· GAL or any party may request termination of extension or reappointment. 

· GAL may chose to participate in an appeal, but if declines must inform appellate court of reasons. 

· Appellate court may order GAL to participate. 

Compensation: 

· Court may order reasonable compensation from county (or other source -- such as the client). 

· Pay may not exceed compensation to private attorneys under § 977.08(4m), Stats. 

· Note: § 880.34(6)(a)2, Stats., requires annual appointment of a GAL when a chronically mentally ill client in the community has a guardian appointed under § 880.33(4m)(a), Stats. to make the decision on consent to or refusal of psychotropic medications on the client’s behalf.

The GAL’s duties regarding the client are found in § 880.34(6)(a)2, Stats. The requirements of the report to the court are found in § 880.34(6)(c), Stats. 

Evaluation of Client Needs:

· County staff complete comprehensive evaluations and conduct annual reviews. 

· State centers are required to document the supports clients need to be placed in the community. 

· For state center clients, check with Social Work Supervisors. 

· GAL can rely on annual reviews or ask the court to order an independent evaluation. 

· State center resources are available to do evaluations of clients residing in the community. 

Possible resources for GALs:
· County staff 

· Provider agencies 

· Workshops 

· County-contracted individual work sites with job coaches 

· Activity coordinators 

· Community placement workers 

· Community Integration Program (CIP) staff 

· Center Capacity Teams 

· Center Crisis Management support staff 

· Bureau of Developmental Disabilities (BDD) 

· Community experts such as Waisman Center and university professionals 

Competing Interests of Parties:

· The GAL shall function independently, in the same manner as an attorney for a party, and shall consider, but not be bound by, the wishes of the client or the positions of others as to the "best interests" of the client. (§ 880.331(3), Stats.) 

· GAL has duty not only to find out the positions of all parties (including client), but also to scrutinize the basis for that position. 

· Guardians, on the other hand, have much authority over their ward, but authority is not absolute. 

· Guardians must perform their duties "in good faith, in the best interests of the ward[s] and with the degree of diligence and prudence that an ordinarily prudent person exercises in his or her own affairs." (§ 880.39, Stats.) 

· GALs must determine the "best interests" of the client and not rely solely on wishes of the parties. 

Best Interests of Client:

"Protective placements and services...should, to the maximum degree of feasibility, allow the individual the same rights as other citizens, at the same time protect the individual from exploitation, abuse and degrading treatment... This chapter is designed to... place the least possible restrictions on personal liberty and exercise of constitutional rights consistent with due process and protection from abuse, exploitation and neglect." (§ 55.001, Stats.)

Balancing of interests: risk-taking to experience growth vs. caution and over-protectiveness. Providing services for the client in the least restrictive environment given client’s service needs must be a primary consideration.

Funding sources for moving a person from a state developmental disability center to the community:

· CIP-1A funds (for placements of current state center clients), Medical Assistance card services and SSI-E. 

· CIP-IB funds may also be available -- check with the Bureau of Developmental Disabilities. 

· COP money may be used to supplement CIP-1A and CIP-1B if county agrees and funds are available. 

Cost-benefit Analysis of Community Placement:

· Presume benefits of community involvement and normalization. 

· Review client’s cognitive abilities / reactions if non-verbal. 

· Consider cost per day to provide appropriate services? 

· GAL may need to advocate for a treatment plan that considers costs to ensure community placement is possible. 

GAL Compensation:

· From county, but can ask for court-ordered client payment if funds are available. 

· Client payments to GAL from sources including: 

· Estates 

· SSI 

· Inpatient clients receiving SSI are given a portion of their SSI for personal items. 

· Clients may have saved SSI funds but these are not available to GAL unless they exceed $500 and future personal needs have been considered. 

· Social Security 

· Clients receiving Social Security benefits (like SSDI) may have funds available on a case-by-case basis. 

· GAL fees are considered to be part of the client's cost of care so that federal funds may reimburse the GAL at a later date. 

· GAL bills are processed by county’s Income Maintenance Department which will identify funding sources for reimbursing GALs. 

Web Sites for Guardian Ad Litems:

http://www.scbar.org/pdf/guardadlit.pdf
http://www.guardianadlitem.org/vol_faq.asp
http://www.courts.state.mn.us/rules/adlitem.html
http://www.tba.org/rules/rule40.html
http://www.texasguardianship.org/guardianship_responsibilities.html
http://www.psfpa.com/home/index.php?option=com_content&task=view&id=32&Itemid=44
http://www.govoepp.state.sc.us/children/statreqs.htm
http://www.courts.state.me.us/courtservices/guardian_al/GAL_FAQs.html
