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Galway, J. The petitioner, Barbara M. Giacomini, appeals an order of the Superior Court (Houran, J.) denying interest on child support arrearages from the time each child support payment became due. We reverse and remand.

A thorough history of this divorce case can be found in In the Matter of Giacomini & Giacomini, 150 N.H. 498 (2004). Relevant to this appeal, the pertinent facts follow. The petitioner and the respondent, Patrick A. Giacomini, received a final decree of divorce in September 1988. Post-divorce proceedings were commenced in 2000, resulting in a judgment being entered against the respondent for unpaid child support. The petitioner appealed, arguing that the trial court erred by failing to award interest on her judgment for back child support. The respondent cross-appealed, arguing, among other things, that the trial court incorrectly calculated his child support arrearages. We determined that the trial court utilized the wrong date in modifying the respondent’s child support obligations, and accordingly vacated the judgment and remanded the matter to the trial court. In the Matter of Giacomini & Giacomini, 150 N.H. at 504. 

On remand, the trial court found the respondent to be in arrears on his child support through the date of the final hearing in the amount of $204,596, and established a payment schedule allowing the respondent to pay the arrearage over seven years. The court further denied the petitioner’s request that interest be added to the child support arrearages from the time each child support payment became due. This appeal followed.

The sole issue on appeal is whether the trial court erred in denying interest on the judgment against the respondent for his child support arrearages. We hold that it did. 

In denying the petitioner’s request for interest, the trial court reasoned that RSA 336:1, II establishes a statutory rate of judgment interest, and that "[a]t no time . . . has the Legislature added a provision providing the obligee with the right to collect interest on child support arrearages from the time the payment was due." We review the trial court’s statutory interpretation de novo. Blackthorne Group v. Pines of Newmarket, 150 N.H. 804, 806 (2004).

We are the final arbiters of the legislature’s intent as expressed in the words of the statute considered as a whole. Id. We first examine the language of the statute, and, where possible, ascribe the plain and ordinary meanings to the words used. Id. When a statute’s language is plain and unambiguous, we need not look beyond it for further indication of legislative intent, and we refuse to consider what the legislature might have said or add language that the legislature did not see fit to incorporate in the statute. Id. 

We previously dealt with the issue of interest on child support arrearages in Griffin v. Avery, 120 N.H. 783 (1980). In Griffin, the plaintiff brought an action in superior court to recover the unpaid installments of child support from the defendant. Griffin, 120 N.H. at 785. We held that each installment of child support did not become a judgment when it fell due, because child support arrearages were not "judgments" within the meaning of RSA 508:5. Id. at 786. Accordingly, we found that the plaintiff was not automatically entitled to interest on arrearages. Id. 

In 1988, the legislature enacted the child support guidelines set forth in RSA 458:17. See RSA 458:17 (2004). RSA 458:17, VII states: "All support payments ordered or administered by the court under this chapter shall be deemed judgments when due and payable. Such judgments shall be given full faith and credit by all jurisdictions of this state." RSA 458:17, VII (2004). RSA 336:1, II states: "The annual simple rate of interest on judgments . . . shall be a rate determined by the state treasurer . . . ." RSA 336:1, II (Supp. 2004). The plain language of these two statutes, when read together, provides that child support payments that are due and payable are judgments, and as such, accrue interest. 

We disagree, therefore, with the respondent’s contention that New Hampshire law does not give a child support obligee the right to collect judgment interest on child support arrearages. The respondent argues that we have held that a lienholder in a workers’ compensation claim is not entitled to interest because the statute does not provide for it. He argues, accordingly, that there should be no interest entitlement here, because the statute does not provide for it. See Lakin v. Daniel Marr & Son Co., 126 N.H. 730, 732-33 (1985). This analysis fails, however, because a lien is not a judgment; rather, a lien is a legal right or interest that a creditor has in another’s property, usually lasting until a debt or duty that it secures is satisfied. Black’s Law Dictionary 933 (7th ed. 1999). 

Likewise, the respondent’s reliance on In the Matter of Nyhan and Nyhan, 147 N.H. 768 (2002), is misplaced. In Nyhan, we held that statutory interest is not applicable in the context of a division of marital property, and stated, in pertinent part: "This is wholly different from a post-judgment award of interest to a prevailing party in a civil proceeding, which is statutorily imposed [interest] without regard to the equities of the particular circumstances." Nyhan, 147 N.H. at 772. Where Nyhan regards a marital property division, and this case involves a judgment, the two are readily distinguishable.

The dissent states that because RSA 161-C:23 makes the collection of interest by the commissioner of the department of health and human services discretionary, we should similarly construe RSA 458:17, VII as making an award of interest discretionary, since both statutes deal with child support. See RSA 161-C:23 (2002); RSA 458:17, VII. RSA 161-C:23 states: "Interest at the rate specified in RSA 336:1 on any support debt due and owing to the department . . . may be collected by the commissioner . . . .[S]aid interest may be waived by the commissioner, if said waiver would facilitate collection of the debt." According to its plain language, the statute presumes that interest at a rate specified in the judgment statute will be paid on outstanding support payments. The statute simply allows the commissioner, who is a party, to waive that right, not the court. 

The dissent also cites Nault v. N & L Development Co., 146 N.H. 35, 36 (2001), for the proposition that an award of post-judgment interest should be discretionary. In Nault, the trial court ruled that it did not have the authority to award post-judgment interest. Id. On appeal the sole issue before this court was whether the plaintiff could be granted post-judgment interest, not whether the award of post-judgment interest was mandatory. Id. We answered the narrow question before us by holding that the trial court may award post-judgment interest. Id. at 37-39. In answering that narrow question, we noted that legislative history suggested that RSA 524:1-a, which provides for interest in any action on a debt or account stated or where liquidated damages are sought, and RSA 524:1-b, which provides for interest in other civil proceedings, were intended to provide the same protection to prevailing parties. Id. at 39. We have previously held that a plaintiff who prevails in an action covered by RSA 524:1-a is entitled to post-judgment interest. Thus Nault is not inconsistent with our holding in this case – its holding was simply limited to the narrow issue before it, while its analysis fully supports our conclusion that child support payments that are deemed judgments accrue post-judgment interest. 

In addition to concluding that an award of interest here is grounded in statute, we also believe that this decision is sound in its policy implications. Contrary to the respondent’s contention that there is a "punishment component" to "interest damages," an award of interest on a judgment already rendered respects first and foremost the time value of money. The time value of money is based upon the premise that its present value will increase over time due to inflation or market forces. Cf. John A. Cookson Co. v. N.H. Ball Bearings, 147 N.H. 352, 361-62 (2001). Where the petitioner did not have access to the payments when they became due, she did not have the opportunity to use or invest the money that was adjudged to be hers.

By determining that child support payments are judgments, the legislature has expressly authorized the imposition of statutory interest on such judgments that are in arrears. To the extent that the trial court failed to apply RSA 336:1, II, it erred as a matter of law. 

Reversed and remanded.

BRODERICK, C.J., and NADEAU and DALIANIS, JJ., concurred; DUGGAN, J., dissented.

DUGGAN, J., dissenting. The issue in this case is whether the legislature intended to require that interest be awarded on all child support arrearages from the time each child support payment is due. Because I believe that the legislature did not intend to require interest in these circumstances, I would hold that an award of interest on child support arrearages is within the sound discretion of the trial court. 

Because this is a question of statutory analysis, we begin with the plain language of the statute. Blackthorne Group v. Pines of Newmarket, 150 N.H. 804, 806 (2004). We interpret statutes, however, in the context of the overall statutory scheme and not in isolation. Id. By doing so, we are better able to discern the legislature’s intent and to interpret statutory language in light of the policy or purpose sought to be advanced by the statutory scheme. Id. 

RSA 458:17, VII (2004) provides that child support orders "shall be deemed judgments" and, as such, "shall be given full faith and credit by all jurisdictions of this state." RSA 336:1, II (Supp. 2004) establishes the "annual simple rate of interest on judgments." Read together, these two statutes merely establish the rate of interest on a child support judgment, and do not, by their own weight, require interest in every case in which there is a child support arrearage.

While the majority’s reading of the statutes is plausible, it is equally plausible that the intent of RSA 458:17, VII was to elevate child support payments to judgments so that, as judgments, they would be given full faith and credit by all courts in New Hampshire. Indeed, since this purpose is expressly stated in the second sentence of the statute, it may have been paramount. See RSA 458:17, VII. Thus, whether interest under RSA 336:1, II is mandatory cannot be resolved by the plain language of RSA 458:17, VII because the statute, on its face, is unclear.

When we have addressed statutory schemes that are unclear with respect to the award of interest, we have been consistently reluctant to find a legislative intent to require such an award. Three recent cases demonstrate this approach.

In Nault v. N & L Development Co., 146 N.H. 35, 37 (2001), we construed two statutes that explicitly require interest on certain judgments. See RSA 524:1-a (1997) (interest in actions on debts or accounts stated or for liquidated damages); RSA 524:1-b (Supp. 2004) (interest on a verdict or finding of pecuniary damages)1. In Nault, the issue was whether the plaintiff was entitled to post-judgment interest under RSA 524:1-b. Nault, 146 N.H. at 36. We noted that while RSA 524:1-a specifically provides for post-judgment interest, RSA 524:1-b is silent. Id. at 37. Relying upon the legislative history and the principle of statutory construction that statutes on the same subject matter should be construed as consistent with each other, we held that "courts may award post-judgment interest" under RSA 524:1-b. Id. at 39 (emphasis added). 

Here, as in Nault, there is another statute on the same subject matter. See RSA 161-C:23 (2002). RSA 161-C:23 is part of the statutory scheme that governs cases where the department of health and human services is collecting child support as reimbursement for public assistance payments. See RSA ch. 161-C (2002 & Supp. 2004). With respect to interest in those cases, RSA 161-C:23 provides: 

Interest at the rate specified in RSA 336:1 on any support debt due and owing to the department . . . may be collected by the commissioner. No provision of this chapter shall be construed to require the commissioner to maintain interest balance due accounts, and said interest may be waived by the commissioner, if said waiver would facilitate the collection of the debt.

Thus, when the legislature did address interest on child support payments, it expressly made interest discretionary. See RSA 161-C:23. Because RSA 458:17, VII is also part of the statutes governing child support and thus addresses the same subject matter as RSA 161-C:23, it should be construed similarly to make the award of interest discretionary.

Our reluctance to impose a rule of mandatory interest is also evidenced in Lakin v. Daniel Marr & Son Co., 126 N.H. 730, 732-33 (1985). In Lakin, we held that a workers’ compensation carrier was not entitled to interest on a certain lien. Id. at 731. We reached this result because the statute in question made no express provision for interest on the lien and we did not find such provision "by reasonable implication." Id. at 732. We concluded that to engraft an interest requirement on to the statute would be inconsistent with the workers’ compensation statute. Id. at 733. Moreover, the statute specifically provides for interest on some awards and contains "long, detailed and meticulous definitions of rights." Id. at 732 (quotation and ellipses omitted). We thus concluded that "[t]he legislature certainly knows how to deal with interest in this area, and we therefore cannot infer that it was through mere inadvertence that it failed to provide for . . . interest [on a lien]." Id. at 733.

Similarly, the legislature here has adopted a complex, comprehensive and detailed statutory scheme for the calculation of child support, see RSA ch. 458-C (2004), and specifically addressed interest on child support payments in RSA 161-C:23. There is no reasonable implication that the failure to address interest in RSA 458:17, VII was inadvertent and we "cannot read words into the statute which the legislature did not see fit to insert." Lakin, 126 N.H. at 732 (quotation and brackets omitted). 

Finally, requiring the court to award interest in every case is also inconsistent with our holding in In the Matter of Nyhan and Nyhan, 147 N.H. 768, 771-72 (2002). In Nyhan, we held that the trial court erred in concluding that RSA 336:1 must be applied to award interest on a property settlement as part of a divorce decree. Id. Instead, we concluded that an award of interest may be proper in an appropriate case and that that determination was within the trial court’s sound discretion to equitably distribute property consistent with the statutory requirements. Id. at 771 (noting that an award of interest as part of the marital property is "tied to the considered judgment of the equity court in arriving at a degree of parity called fairness" (quotation omitted)).

Similarly, our deferential standard of review of child support awards evidences the discretion afforded trial courts in awarding child support. See Wheaton-Dunberger v. Dunberger, 137 N.H. 504, 507 (1993). For example, when a trial court makes a finding that warrants a deviation from the child support guidelines, we will uphold the decision absent an unsustainable exercise of discretion. See id.; cf. State v. Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of discretion standard). Consistent with that discretion, a trial court should have authority to award interest in cases like this one where a significant arrearage has accrued over a long period of time, or to waive interest in a case where only a small sum is slightly overdue or where waiving interest would facilitate the collection process.

Our reluctance to find that interest is required where the statute is silent is consistent with our recognition that this issue is primarily one for the legislature. See Nault, 146 N.H. at 37; Lakin, 126 N.H. at 732. Requiring that interest be awarded automatically to all overdue child support payments will affect a large number of cases and impose an onerous burden on the trial courts. Accordingly, I would adhere to our practice, as demonstrated by our previous decisions, of declining to impose a mandatory award of interest in the absence of clear legislative intent. 

1 The petitioner in this case did not rely upon either of these statutes in the trial court. 
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Nadeau, J. The respondent, William J. Nyhan, appeals an order issued by the Brentwood Family Division (Maher, J.) following a hearing on post-divorce decree motions filed by both parties. On appeal, the respondent contends the trial court erred in: (1) awarding the petitioner, Joyce K. Nyhan, her share of certain IRA and 401(k) accounts based upon a post-divorce petition valuation date; (2) awarding the petitioner interest; and (3) ruling upon the petitioner’s untimely post-divorce decree motions. We affirm in part, vacate in part and remand.

The parties married in 1984. In 1998, Joyce Nyhan filed a petition for divorce. In May 2000, the trial court heard six days of testimony regarding the equitable division of the marital estate, and a divorce decree was issued on July 14, 2000. In the decree, the trial court granted the respondent’s request that the proper valuation date regarding the division of his IRA and 401(k) accounts would be the date of the filing of the divorce petition. However, in its distribution of the marital property, the decree valued the accounts in question as of the date of the final hearing, May 18, 2000, thereby including contributions made after the filing of the divorce petition. Under the decree, the respondent was directed to pay his wife her share of the so-called Office Environments of New England (OENE) assets. He was also directed to pay her, within thirty days from the date of the divorce decree, a fixed sum to equalize the distribution of the remainder of the marital assets. 

The respondent filed a timely motion to reconsider, arguing, among other things, that the trial court applied the wrong valuation date to the accounts. Pending the outcome of his motion, he did not pay the petitioner as ordered in the divorce decree. Approximately two months after the decree was issued but before the court ruled upon the respondent’s motion for reconsideration, the petitioner filed a "motion for distribution of funds or segregation of funds" and a "motion to determine effective date of certain provisions of the final decree of divorce." In her motion for distribution of funds, she requested an immediate distribution of her share of the OENE assets. Because of the court delay in ruling upon the respondent’s motion for reconsideration, she also requested that she be awarded interest on her share of the OENE assets and the fixed sum the respondent was ordered to pay to equalize the distribution of the remaining marital assets. The respondent objected, arguing that her motion was untimely.

After a hearing on the motions, the trial court found that the divorce decree properly valued the accounts at issue as of May 18, 2000. The trial court also amended the decree and awarded the petitioner interest pursuant to RSA 336:1 (Supp. 2001). A subsequent order clarified that interest was awarded to compensate the petitioner for the unexpected delay in the distribution of the marital property due to post-divorce decree motions and the potential for further delay due to appellate review. This appeal followed. 

As a threshold matter, we address the respondent’s claim that the trial court should have dismissed the petitioner’s post-divorce decree motions as untimely. See Super. Ct. R. 59-A(1). Assuming without deciding that the motions were untimely, we note that the trial court’s discretionary power to hear an untimely motion "may be exercised, and prior exercise may be corrected, as sound discretion may require, at any time prior to final judgment." State v. Haycock, 139 N.H. 610, 611 (1995) (quotation omitted). Further, the trial court generally may correct a decree of property settlement "in the event it was based upon a misunderstanding of the facts." Erdman v. Erdman, 115 N.H. 380, 381 (1975). Therefore, the trial court’s decision to rule upon the petitioner’s untimely motions will only be overturned if the court committed an unsustainable exercise of its discretion. See Haycock, 139 N.H. at 611; State v. Lambert, 147 N.H. 295, 296 (2001). Here, the trial court decided to hear the petitioner’s motions, which were filed prior to final judgment, and amended its decree. We find no unsustainable exercise of discretion based upon the facts of this case.

We now turn to the remaining substantive issues. On appeal, we will affirm the findings and rulings of the trial court unless they are unsupported by the evidence or legally erroneous. In the Matter of Fowler and Fowler, 145 N.H. 516, 519 (2000). Trial courts are afforded "broad discretion in determining and ordering the distribution of property and the payment of alimony in fashioning a final divorce decree." Id. We will not overturn the trial court’s decision absent an unsustainable exercise of discretion. See id.; Lambert, 147 N.H. at 296. 

We first address whether the trial court erred in valuing the respondent’s accounts as of the date of the final hearing. The respondent argues that his IRA and 401(k) accounts should have been divided in accordance with the valuation date specifically established for pension benefits, namely, "the period during marriage and prior to the commencement of the divorce proceedings." Holliday v. Holliday, 139 N.H. 213, 217 (1994) (citation and emphasis omitted). This rule was first enunciated in Hodgins v. Hodgins, 126 N.H. 711 (1985), and is referred to as the so-called Hodgins rule. We have recently held, however, that RSA 458:16-a (Supp. 2001) governs IRAs and 401(k) accounts and, thus, they are not treated as pension benefits subject to the Hodgins rule. See In the Matter of Gordon and Gordon, 147 N.H. __, __ A.2d __ (decided May 10, 2002). Therefore, contributions made to such accounts, "up to the date of a decree of legal separation or divorce," Holliday, 139 N.H. at 215, are properly considered part of the marital estate. 

We reiterate the rule that trial courts are free to exercise their sound discretion in establishing an appropriate valuation date for the equitable distribution of marital assets. Hillebrand v. Hillebrand, 130 N.H. 520, 524 (1988). The divorce decree established May 18, 2000, as the valuation date for the accounts at issue. Although the trial court construed the accounts as pension benefits and applied the exception to the Hodgins rule to justify the valuation, see Hillebrand, 130 N.H. at 526, this was not necessary. We hold that the valuation date of May 18, 2000, was appropriate in this case.

Next, we examine whether the trial court erred in awarding the petitioner interest on her share of the marital assets under RSA 336:1. We agree with the respondent that, in this case, to the extent the trial court applied RSA 336:1 in awarding interest, it was an error of law. The time value of money is based upon the premise that its present value will increase over time due to inflation or market forces. Cf. John A. Cookson Co. v. N.H. Ball Bearings, 147 N.H. 352, 361-62 (2001). Under RSA 458:16-a, I, an increase in the value of a marital asset caused by inflation or market forces may itself be an asset subject to equitable distribution. If the time value of money is unaccounted for, an otherwise equitable distribution of an asset may be rendered inequitable due to a delayed payment over a significant amount of time. In order to avoid the possible inequities associated with a delayed payment, the trial court may provide for interest during the delay. See Williams v. Williams, 613 A.2d 200, 202 (Vt. 1992); Wormelle v. Howard, 526 A.2d 1390, 1391 (Me. 1987). The trial court may also divide the award on a percentage basis as of the date payment is tendered, thereby accounting for any changes in the value of a marital asset caused by inflation or market forces. See Williams, 613 A.2d at 202. The trial court’s authority to do so is rooted in its broad discretion to equitably distribute property. See Hoffman v. Hoffman, 143 N.H. 514, 517 (1999); see also Williams, 613 A.2d at 202.

Statutory interest under RSA 336:1, however, is not applicable in the context of a property division under RSA 458:16-a. Typically, under RSA 458:16-a, the trial court’s intent is to equitably distribute the marital property, not compensate one party for civil wrongs committed by another. As the actual increase of a marital asset due to its time value is, itself, an asset subject to equitable distribution, any award of interest must comply with RSA 458:16-a. In other words, interest under such circumstances is part of the marital property and is tied to the "considered judgment of the equity court in arriving at a degree of parity called fairness." McSherry v. McSherry, 135 N.H. 451, 453 (1992). This is wholly different from a post-judgment award of interest to a prevailing party in a civil proceeding, which is statutorily imposed without regard to the equities of the particular circumstances. See RSA 524:1-a (1997), :1-b (Supp. 2001); RSA ch. 336; Nault v. N & L Dev. Co., 146 N.H. 35, 39 (2001). 

In this case, the trial court’s imposition of interest under RSA 336:1 exceeded the actual rate of interest earned upon the OENE proceeds. Further, it appears from the record that the trial court did not consider other equitable factors, such as any tax liability the respondent incurred upon the interest earned from the OENE proceeds. See generally RSA 458:16-a, II. It may well have been appropriate for the trial court to amend the property distribution to account for the time value of money due to delay. See Erdman, 115 N.H. at 381. However, to the extent the trial court applied RSA 336:1, it was an error of law. Therefore, we vacate this portion of the divorce decree, as amended, and remand for an evidentiary hearing to determine whether the imposition of interest in this case is warranted and, if so, what constitutes a fair rate in order to achieve an equitable distribution of the marital assets. 

Affirmed in part, vacated in part; and remanded. 

BRODERICK, J., sat for oral argument but did not take part in the final vote; BROCK, C.J., and DALIANIS and DUGGAN, JJ., concurred.
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Duggan, J. The respondent, David P. Valence, appeals an order issued by the Trial Court (Taube, J.) following a final hearing on the divorce petition filed by the petitioner, Lisalynn M. Valence. On appeal, the respondent contends the trial court erred in: (1) applying the same property distribution formula to vested and unvested stock options without first determining what part of the unvested stock options were attributable to his employment during the marriage; (2) disregarding tax and other financial consequences of exercising stock options when it ordered immediate transfer of the property to the petitioner; (3) making insufficient findings to justify the property distribution; (4) failing to allocate a margin account; and (5) awarding a fixed amount of child support to the petitioner to continue until the youngest child reaches eighteen. We affirm in part, reverse in part and remand.

The parties married in 1986. In 1999, the petitioner filed a libel for divorce. Following three days of hearing, the court awarded the petitioner "a divorce on the grounds of adultery that caused the breakdown of the marriage." The trial court awarded the parties joint legal custody of their three children, granted primary physical custody of the children to the petitioner and ordered the respondent to pay child support. The trial court also concluded that a number of factors, including the respondent’s fault in causing the breakdown of the marriage, warranted an unequal distribution of the marital estate, and the court awarded the petitioner approximately sixty-five percent of the marital assets. On appeal, we will affirm the findings and rulings of the trial court unless they are unsupported by the evidence or legally erroneous. In the Matter of Preston and Preston, 147 N.H. 48, 49 (2001).

We first address whether the trial court erred when it applied the same property distribution formula to vested and unvested stock options, without first determining what part of the unvested stock options were attributable to his employment during the marriage. During the marriage, the respondent’s employer, on several occasions, granted him incentive stock options. These stock options allow the respondent to purchase his employer’s publicly traded stock at a later date. The purchase price of the stock is determined by the market price at the time the options are granted. Each grant of stock options permits the respondent to purchase up to a specified number of shares, and expires in ten years if the respondent does not exercise the options by purchasing the stock. At the time of the grant, however, the respondent may not purchase all the shares granted; rather, the right to purchase shares vests over time. For example, a grant may vest over a period of four years; in the first year the respondent may purchase up to twenty-five percent of the shares granted, and in each of the three succeeding years, the respondent may purchase twenty-five percent more until the grant is completely vested. The vesting of these options, however, is contingent upon the respondent’s continued employment with the company. 

By the time the divorce proceedings began, the respondent owned both vested and unvested stock options. The respondent agrees that the vested stock options should be considered marital property to be divided between the parties. See RSA 458:16-a, I (Supp. 2001). He argues that the court erred, however, when it distributed all of the unvested stock options as marital property without considering that the unvested stock options will vest only upon his continued employment with the company. 

In a divorce case, the trial court must follow the dictates of RSA 458:16-a when ruling on a property settlement. RSA 458:16-a, I, states: "Property shall include all tangible and intangible property and assets, real or personal, belonging to either or both parties, whether title to the property is held in the name of either or both parties." Accordingly, the trial court must first determine what property belongs to the parties and therefore is properly considered marital property. See Holliday v. Holliday, 139 N.H. 213, 215 (1994) ("marital property includes any property acquired up to the date of a decree of legal separation or divorce"). After the trial court determines what property is marital property, RSA 458:16-a, II then directs the court to "order an equitable division of property between the parties." Although an equal division is presumed under the statute to be equitable, the court may determine that an equal division would not be appropriate or equitable. Id. Thus, the trial court has broad discretion in distributing property in the marital estate. Hoffman v. Hoffman, 143 N.H. 514, 517 (1999). Absent an unsustainable exercise of discretion, we will not overturn the trial court’s decision on property distribution. Id.; see also State v. Lambert, 147 N.H. __, __, 787 A.2d 175, 177 (2001) (explaining unsustainable exercise of discretion standard). 

We first address the respondent’s argument that the trial court erred in deciding what portion of the stock options was acquired prior to the dissolution of the marriage. The trial court ruled that all the vested and unvested stock options were marital property under RSA 458:16-a, I. In its order, using its equitable authority, the court awarded approximately sixty-five percent of the marital assets to the petitioner. The court similarly awarded her sixty-five percent of the vested stock options and "sixty-five percent (65%) of the unvested options that will vest in the years 2000, 2001, 2002, 2003 and 2004." The respondent contends that before awarding the petitioner her share of the unvested stock options, the trial court should have first determined what portion of the unvested stock options represented compensation attributable to employment prior to the dissolution of the marriage and then equitably distributed that portion only. 

We recently held that the gain recognized upon exercising stock options should be considered in determining income for child support purposes. See In the Matter of Dolan and Dolan, 147 N.H. __, __, 786 A.2d 820, 823 (2001). In so holding, we acknowledged that the vested stock options, as well as the stock purchased upon exercising the stock options, are properly viewed as assets, while the gain recognized upon exercising the stock options is properly viewed as income. See id. As income, we held the gain recognized upon exercising the stock options is properly included when calculating a parent’s child support obligation under RSA 458-C:2, IV (Supp. 2001). See id. We have not, however, previously determined whether and to what extent unvested stock options are properly considered marital property to be divided under RSA 458:16-a. 

Under RSA 458:16-a, I, property is defined to specifically include all intangible property belonging to a party. As the owner of unvested stock options, the respondent owns a contractual right to purchase stock, under certain conditions within a prescribed period of time at a predetermined price. This contractual right to purchase stock is intangible property. Cf. Scripture v. Francestown Soapstone Co., 50 N.H. 571, 585 (1871). But determining that unvested stock options are property is not the end of the inquiry under RSA 458:16-a, I; the court must also determine what part of the unvested stock options belonged to the respondent at the time of the dissolution of the marriage. See RSA 458:16-a, I. 

When determining what part of a pension belongs to a party upon dissolution of the marriage, we have previously held that the trial court should apply a mathematical formula to determine what portion of the pension is attributable to employment during the marriage and thus subject to distribution. See Hodgins v. Hodgins, 126 N.H. 711 (1985). Similarly, when determining what part of unvested stock options belong to a party upon dissolution of the marriage, many jurisdictions have used a fact-based inquiry to determine the appropriate mathematical formula for differentiating unvested stock options that were earned prior to the dissolution of the marriage from those earned after the dissolution of the marriage. See Baccanti v. Morton, 752 N.E.2d 718, 727-33 (Mass. 2001). In these jurisdictions, stock options intended to compensate an employee for services rendered prior to the dissolution of the marriage are considered marital property, while those intended only as an incentive for future services to be rendered after the marriage are not considered marital property. See id. at 729. Compensation for services to be rendered after the marriage is future income, which cannot be considered property belonging to a party at the time of the dissolution of the marriage. See Stalb v. Stalb, 719 A.2d 421, 427 (Vt. 1998); 24 Am. Jur. 2d. Divorce and Separation § 518 (1998). In this case, the respondent’s stock incentive plan states that "[t]he purpose of the Plan is to advance the interests of [the employer] and its stockholders by attracting and retaining associates and directors and providing such persons with incentives and rewards for superior performance." Thus, the stock options granted in this case may have been a reward for past services, an incentive for future services, or a combination of both.

The respondent requested that the court distribute the unvested stock options by applying a time-based rule to reflect the amount of time each group of stock options was held during the marriage as compared with the total period of employment required before the options would vest. Under this rule, for each group of stock options, the court would first determine the amount of time that passed between the date of the grant and the dissolution of the marriage and then divide that number by the amount of time that will pass between the date of the grant and the date of vesting. See id. at 730; see also Hillebrand v. Hillebrand, 130 N.H. 520, 525 (1988). This ratio, when multiplied by the number of shares in each group of stock options, represents the amount of stock options attributable to the respondent’s employment during the marriage. Baccanti, 752 N.E.2d at 730. This time-based rule would be appropriate if all the unvested stock options were intended, when granted, as an incentive for future services. See Davidson v. Davidson, 578 N.W.2d 848, 857 (Neb. 1998). Because the trial court did not make an explicit finding and the record in this case does not clearly indicate that the stock options were intended for only future and not past services, we remand for the trial court to determine the portion of the stock options attributable to services rendered by the respondent during the marriage.

In determining the reason that the stock options were given, the trial court may consider the employee’s stock option plan, testimony from the employee or the employer, or testimony from an expert witness, if offered. See Baccanti, 752 N.E.2d at 729. The trial court may also consider any evidence relevant to whether the employee stock options "were intended to (1) secure optimal tax treatment, (2) induce the employee to accept employment, (3) induce the employee to remain with the employer, (4) induce the employee to leave his or her employment, (5) reward the employee for completing a specific project or attaining a particular goal, and (6) be granted on a regular or irregular basis." Davidson, 578 N.W.2d at 856. Finally, the trial court may consider any other evidence relevant to determining the reason for granting the stock options. See id.

The portion of the unvested stock options that are attributable to the respondent’s employment prior to the dissolution of the marriage represents the portion of the unvested stock options that the respondent earned prior to the dissolution of the marriage and therefore belonged to him under RSA 458:16-a, I. The trial court should "order an equitable division" of only the unvested stock options that the respondent earned prior to dissolution of the marriage. See RSA 458:16-a, II. Because the unvested stock options have no present value and may never vest, the trial court should determine the number of shares that represents the petitioner’s portion and order distribution of those shares, if and when they vest. Cf. Rothbart v. Rothbart, 141 N.H. 71, 74-75 (1996) (explaining method to distribute portion of benefits when actually received). 

The respondent next argues that the trial court disregarded the financial consequences of exercising stock options when it permitted the petitioner to choose how she would receive her interest in the stock options. The final order provides:

1. David Valence shall execute an appropriate QDRO or other document, to effectuate an immediate transfer of the said interest to Lisalynn Valence.

2. In the alternative, Lisalynn Valence may choose to receive her share of the options at such time as David Valence exercises the said options, at which time he shall pay Lisalynn Valence sixty-five percent (65%) of the net gain (as defined above) from the monies received. David Valence shall not delay in exercising available options and/or the purchase of stock, except to take advantage of the lower (capital gains) tax rate for the requisite holding period for incentive stock options, unless Lisalynn Valence agrees in writing to a delay.

The court order defines net gain as "proceeds, less any taxes payable, fees, commissions, or other related costs incurred by [the respondent] upon exercising those options." The respondent contends that by requiring him to "exercis[e] available options" without delay, the petitioner may require him to purchase stock with his own funds. Although the petitioner suggests that it is in her best interest to ensure that all transactions are accomplished in the most advantageous manner, the order does not clearly set forth alternatives for purchasing the stock when exercising options. On remand, the trial court should clarify its ruling to protect the respondent’s equitable share of the stock options and to ensure that he is not required to expend his own resources to distribute to the petitioner her share.

The respondent next contends that the trial court erred by making insufficient findings to justify the property distribution. The trial court, however, ruled on each of the 209 findings and rulings requested by counsel. Moreover, the respondent does not argue that the trial court was not justified in making an unequal distribution; in fact, in his brief he concedes that the trial court made the requisite findings to support an unequal distribution. Given this concession, the respondent’s argument is without merit and we need not address it further.

The respondent also contends that the trial court failed to allocate his margin account. The margin account holds stock that was purchased upon exercising some of the vested stock options granted by his employer. In its order, the trial court awarded each party "fifty percent (50%) interest (before any reduction due to loans taken against the same by David Valence) in any . . . accounts . . . standing in the name of David Valence, . . . relative to his employment." The trial court further provided: "Notwithstanding the above, if the margin account balance awarded to Lisalynn Valence cannot be paid from that account, then David Valence shall transfer one-hundred percent (100%) of the IRA account to an IRA or other account of Lisalynn Valence’s choice and in her name alone . . . ." This language clearly indicates that the court intended to divide the assets held in the margin account equally, while allocating all of the debt in that account to the respondent. Accordingly, we find no error.

Finally, the respondent argues that the trial court erred in awarding a fixed amount of child support to the petitioner to continue until the last child "attains the age of eighteen (18) or graduates from high school, whichever occurs last." RSA 458:35-c (1992) provides that "unless a legal order expressly allocates the payments on a per child basis," "the amount of a child support obligation stated in the order for support shall remain as stated in the order until all dependent children for whom support is provided in the order shall terminate their high school education or reach the age of 18 years, whichever is later." The trial court did not expressly allocate the payments on a per child basis, and therefore the child support order is consistent with statute. We find no error.

Affirmed in part; reversed in part; 

remanded.

BRODERICK, J., sat for oral argument but did not take part in the final vote; 

BROCK, C.J., and NADEAU, J., concurred; DALIANIS, J., dissented.

Dalianis, J., dissenting. The first issue raised in this appeal is whether the trial court erroneously included the respondent’s unvested stock options granted during the marriage in the marital estate. I believe that inclusion of these unvested stock options in the marital estate was correct as a matter of law. 

RSA 458:16-a, I (Supp. 2001) provides that "all tangible and intangible property and assets, real or personal, belonging to either or both parties, whether title to the property is held in the name of either or both parties" is included in the marital estate and is subject to equitable distribution. The statute specifically provides that intangible property "includes, but is not limited to, employment benefits, vested and non-vested pension or other retirement benefits or savings plans." Id. 

Although the statute does not expressly refer to stock options, either vested or unvested, I believe that the reference to "intangible property" which includes "employment benefits" is sufficient to bring unvested stock options within its purview. As the Massachusetts Supreme Judicial Court explained in Baccanti v. Morton, 752 N.E.2d 718, 726 (Mass. 2001):

In their simplest form, stock options are another way for employers to compensate their employees

. . . . The fact that the options will vest in the future (even after dissolution of the marriage) is no different from unvested retirement benefits, and we have held that unvested retirement (including pension) benefits are assets that may be included when dividing the marital estate.

See Halliday v. Halliday, 134 N.H. 388, 391 (1991) ("a pension interest is property subject to equitable distribution notwithstanding the fact that it is not vested"). As we explained in Halliday, in connection with pensions, "[t]he fact that a pension is without present value, or that such value is de minimis, may be taken into account under subparagraph (o) of paragraph II [of RSA 458:16-a]" but is not a permissible reason to exclude it from the marital estate. Id.; see also Flaherty v. Flaherty, 138 N.H. 337, 340 (1994) (remainder interest in trust that has value only in the future does not prevent inclusion of the interest in the marital assets). Similarly, that an unvested stock option is without present value does not exclude it from the marital estate, although the trial court may take this into account when dividing the estate between the divorcing parties. 

The majority implies that the unvested stock options were "acquired in part before and in part after" the parties’ marriage was dissolved. I disagree with this description. In my view, the options were "acquired" when they were granted. Stock options are like other forms of deferred compensation, see Fisher v. Fisher, 769 A.2d 1165, 1168 (Pa. 2001), and whether vested or not, are an economic resource to which a value may be attributed. See Chen v. Chen, 416 N.W.2d 661, 663 (Wis. Ct. App. 1987) (stock option is enforceable contractual right). Because all of the options at issue were granted during the marriage, they were "acquired" during the marriage as well. See Green v. Green, 494 A.2d 721, 728 (Md. Ct. Spec. App. 1985); see also In the Matter of Preston and Preston, 147 N.H. __, ___, 780 A.2d 1285, 1287-88 (2001) (settlement of personal injury claim providing monthly payments to begin four years after parties separated was marital asset subject to equitable distribution).

The majority adopts a "time-based" formula to determine the extent to which unvested stock options may be included within the marital estate, reasoning that the formula is required because the stock options at issue "may have been a reward for past services, an incentive for future services, or a combination of both." 

New Hampshire law does not mandate the use of this formula, however. Unlike other jurisdictions, New Hampshire law requires that all property of the parties be deemed part of the marital estate "without regard to title, or to when or how acquired." In the Matter of Preston and Preston, 147 N.H. at ___, 780 A.2d at 1287 (quotation omitted). I believe that under New Hampshire law, unvested stock options, like any other property to which a spouse holds title, must be considered part of the marital estate even if given, in part, for services to be performed after the marriage has dissolved. See id. (settlement award is marital property "regardless of the underlying purpose of the award or the loss it is meant to replace" (quotation omitted)). In my view, New Hampshire law dictates that we join the minority of jurisdictions that include all unvested stock options granted during the marriage in the marital estate, regardless of the purpose for which they were granted. See, e.g., Fisher, 769 A.2d at 1168-69; Chen, 416 N.W.2d at 663. 

Requiring use of the "time-based" formula conflicts with the generally broad discretion given to trial courts to distribute property equitably upon divorce. See Bursey v. Bursey, 145 N.H. 283, 285 (2000). Even those States that have approved the "time-based" formula do not require it in all cases. As the California Court of Appeals stressed in In re Marriage of Hug, 201 Cal. Rptr. 676, 685 (Ct. App. 1984), "no single rule or formula is applicable to every dissolution case involving employee stock options." 

Moreover, the formula is premised upon an assumption that is inapplicable to New Hampshire divorce law. The purpose of the formula approved by the California Court of Appeals in Hug was to allocate between the community property interest in the stock options and the separate property interest in the options. Id. at 678. Under California law, the community’s share of property interests reflects "the extent of the community effort" in earning the property at issue. Id. at 684. Since Hug, other community property jurisdictions have approved of the "time-based" formula. See, e.g., In re Marriage of Short, 890 P.2d 12, 15-16 (Wash. 1995). 

Jurisdictions that are not community property jurisdictions have also approved of the "time-based" formula. These jurisdictions also seek to divide property upon divorce so that it reflects the extent of the joint effort of the spouses in acquiring the property. See, e.g., Davidson v. Davidson, 578 N.W.2d 848, 854 (Neb. 1998) (property in marital estate includes only that which is "accumulated and acquired during the marriage through the joint efforts of the parties"); Pascale v. Pascale, 660 A.2d 485, 498 (N.J. 1995) (focus in case involving distribution of wife’s stock options was on "whether the nature of the asset is one that is the result of efforts put forth during the marriage by the spouses jointly, making it subject to equitable distribution" (quotation omitted)); Baccanti, 752 N.E.2d at 728 (purpose of dividing property under Massachusetts statute is to "recognize and equitably recompense the parties’ joint efforts in obtaining and maintaining marital assets" (quotation omitted)). 

In New Hampshire, the equitable division of property need not reflect the parties’ joint efforts in obtaining or maintaining a marital asset. See RSA 458:16-a, II (Supp. 2001). The "actions of either party during the marriage which contributed to the growth or diminution in value of property owned by either or both of the parties" is but one of several factors that the court may consider when deciding that an equal division of property is not equitable under the circumstances. See RSA 458:16-a, II(f). Accordingly, I would not require trial courts in New Hampshire to subject to equitable distribution only that portion of the unvested stock options attributable to the option holder’s efforts during the marriage. 

The respondent argues that the "time-based" formula is mandated because it is similar to the approach we have used with pensions. With respect to pensions, we have carved out a special exception to the general rule that leaves distribution of marital assets to the trial court’s "sound" discretion. Holliday v. Holliday, 139 N.H. 213, 216, 217 (1994). We have ruled that the trial court must apportion only those pension benefits that are attributable to the retiree’s employment during the marriage. See Hillebrand v. Hillebrand, 130 N.H. 520, 525 (1988). To determine this, the trial court usually should divide the number of months the retiree was employed during the marriage and prior to commencement of the divorce proceedings by the total number of months of credits he will have earned toward his pension as of the date benefits commence. Id. We have ruled that trial courts may deviate from this formula "[o]nly under unusual circumstances." Rothbart v. Rothbart, 141 N.H. 71, 76 (1996). 

The respondent argues that because pension benefits and stock options are similar, we should create a similar special exception for unvested stock options. I believe that to do so is error. We created the special exception for pension benefits before the New Hampshire legislature enacted RSA 458:16-a, which, for the first time, defined the property subject to equitable distribution in a divorce proceeding. See Halliday, 134 N.H. at 391; Blanchard v. Blanchard, 133 N.H. 427, 430 (1990). While we have continued to adhere to these rulings under stare decisis, I see no reason to extend them to unvested stock options. 

Additionally, I believe that the facts of this particular case do not militate in favor of creating the special exception the respondent seeks. According to the respondent’s own testimony, the stock options were granted to him annually based upon his work performance for the prior year. They were thus given as compensation for services rendered during, not after, the marriage. Similarly, the number of options granted to the respondent, and their exercise price, were all established during, not after, the marriage. The primary benefit of the options -- their exercise price -- was thus obtained by the respondent during the marriage. Any fluctuation in value or gain to be realized would be a function of market conditions, not the respondent’s future work performance. 

The second issue raised in this appeal is whether the trial court’s division of the unvested stock options was a clearly unsustainable exercise of its discretion. See Preston, 780 A.2d at 1287; cf. State v. Lambert, 147 N.H. ___, ___, 787 A.2d 175, 177 (2001) (explaining unsustainable exercise of discretion standard). I believe that its method of distributing the unvested stock options was sustainable, and, thus, should be affirmed. 

The trial court distributed the stock options as follows. With respect to the vested options, the respondent was required to pay the petitioner "the net proceeds" of sixty-five percent of his vested stock options earned by him to the date of the decree, "less any taxes payable, fees, commission or other related costs incurred by him upon exercising those options." 

With respect to the unvested options, the court required the respondent to pay to the petitioner

the net proceeds, less any taxes payable, fees, commissions, or other related costs incurred by him upon exercising those [stock] options granted up to and including the grant in the year 2000 . . . , sixty-five percent (65%) of his unvested options that vested in 1999 and sixty-five percent (65%) of the unvested options that will vest in the years 2000, 2001, 2002, 2003 and 2004.

The court deemed any stock options earned by the respondent after the date of the decree to be the respondent’s separate property.

The court gave the petitioner the choice of obtaining her interest in the stock options either through an immediate transfer of them or when the respondent exercised the options. I believe that the first alternative was error because it appears that the stock options themselves are not transferable. 

The court’s second alternative, however, is an approved method for valuing and distributing stock options upon divorce, sometimes referred to as the "if and when received" valuation method. See Baccanti, 752 N.E.2d at 731. Under this method, the court determines the percentage of the proceeds from the stock options (stock or cash received from the sale of the stock) due the spouse if and when the options vest and are exercised. See id.; see also Annotation, Divorce and Separation: Treatment of Stock Options for Purposes of Dividing Marital Property, 46 A.L.R. 4th 640, 657 (1986); Kindregan, Unexercised Stock Options and Marital Dissolution, 34 Suffolk U.L. Rev. 227, 234-35 (2001). 

The trial court’s use of the "if and when received" valuation method was consistent with its broad discretion to divide property between divorcing spouses. See Rothbart, 141 N.H. at 74-75 (discussing use of similar method in pension cases); Baccanti, 752 N.E.2d at 731-32 (approving trial court’s use of "if and when received" method for dividing unvested stock options as consistent with court’s broad discretion). As we explained in Hodgins v. Hodgins, 126 N.H. 711 (1985), with respect to pensions, the problem of valuation "may be avoided, and the risks of uncertainty evenly placed upon the parties, by a decree providing that upon maturity of the pension rights the recipient pay a portion of each payment received to his or her former spouse." Id. at 716 (quotation omitted). Similarly, in the context of dividing unvested stock options, a court may permissibly avoid the problem of valuation by providing that upon exercise of the stock option, the option holder pay a portion of the net gain (if any) to his or her former spouse. As the court explained in Baccanti, "[a]lthough a present division of assets is generally preferable, if present valuation is uncertain or impractical, as it often will be with unvested stock options, the better practice is to order that any future recovery or payment be divided, if and when received, according to a formula fixed in the property assignment." Baccanti, 752 N.E.2d at 731 (quotation omitted). 

For all of the above reasons, I respectfully dissent. 

