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Duggan, J. The petitioner, Tatjana A. Donovan (the mother), appeals an order of the Superior Court (Barry, J.) reducing the amount of her former spouse’s child support obligation based upon income imputed to her. The respondent, Robert F. Donovan (the father), cross-appeals, arguing that the trial court erred in refusing to modify the parties’ permanent stipulation in their divorce decree. We affirm in part, reverse in part, vacate in part and remand.

The parties divorced in May 2000 and received joint legal custody of their two minor children. The mother was awarded primary physical custody, while the father obtained residual custodial rights. The parties’ permanent stipulation incorporated a uniform support order that required the father to pay $1,599 per month in child support to the mother, subject to annual adjustment for inflation using the Consumer Price Index (CPI). The father was required to pay an additional $150 per month for the children’s extracurricular expenses. The parties also agreed to contribute to the children’s educational expenses through college in an amount proportionate to their respective incomes at such time. 

On October 23, 2003, the father filed a petition to bring forward and modify the divorce decree under the three-year review provision of RSA 458-C:7 (2004). He sought to reduce his child support obligation based upon his diminished earnings and his former spouse’s ability to earn an income. He also asked the trial court to strike portions of the parties’ permanent stipulation relating to child support. 

The father is employed as a certified public accountant (CPA) at Ellacoya Networks in Merrimack. His monthly pay decreased by approximately $62 between 2000 and 2003. The mother home-schooled their children for four years prior to the parties’ divorce and has continued to do so since, pursuant to the parties’ agreement. Because of her home-schooling responsibilities, the mother has not engaged in full-time employment. 

The trial court granted the father’s request to modify his child support obligation, thereby reducing his monthly payment to $1,590. The trial court denied his requests to terminate his monthly payment of $150 for the children’s extracurricular activities and to eliminate the parties’ obligation to make proportionate contributions to their children’s college expenses. The court also upheld the provision of the uniform support order that annually adjusts the father’s child support obligation for inflation as reflected by the CPI. 

On appeal, the mother argues that the trial court erred by modifying the father’s child support obligation based upon income imputed to her without making a specific finding that she was voluntarily unemployed or underemployed. See RSA 458-C:2, IV(a) (2004). In his cross-appeal, the father argues that the trial court erred by ordering him to continue to pay for his children’s extracurricular activities because these expenses are included in his total support obligation under the child support guidelines. See In the Matter of Coderre & Coderre, 148 N.H. 401, 406 (2002). He also argues that under RSA 458:17, XI-a (2004), the trial court erred in upholding the parties’ stipulation that they would contribute to their children’s college expenses. Finally, he argues that the court erred in refusing to strike the CPI provision because that provision is contrary to the statutory formula for computing child support. See RSA 458-C:3, II(a) (2004). We address each issue in turn.

I. Underemployment

The mother argues that the trial court erred by imputing income to her without making an express finding that she was voluntarily unemployed or underemployed under RSA 458-C:2, IV(a). Furthermore, she argues that even if an express finding is not required, the evidence does not support an implied finding of voluntary underemployment. 

In matters of statutory interpretation, we are the final arbiter of the legislature’s intent as expressed in the words of the statute considered as a whole. In the Matter of Watterworth & Watterworth, 149 N.H. 442, 445 (2003). We first examine the language of the statute and ascribe the plain and ordinary meanings to the words used. Id. We interpret legislative intent from the statute as written, and, therefore, we will not consider what the legislature might have said or add words that the legislature did not include. Coderre, 148 N.H. at 403. Furthermore, we interpret statutes in the context of the overall statutory scheme and not in isolation. Watterworth, 149 N.H. at 445.

RSA 458-C:2, IV(a) provides that "[t]he court, in its discretion, may consider as gross income the difference between the amount a parent is earning and the amount a parent has earned in cases where the parent voluntarily becomes unemployed or underemployed, unless the parent is physically or mentally incapacitated." 

The plain language of the statute does not mandate an express finding that the parent is voluntarily unemployed or underemployed. In contrast, other sections of RSA chapter 458-C explicitly require the trial court to make an express written finding. For example, RSA 458-C:5 (2004) provides that the trial court "shall make written findings" relative to the applicability of special circumstances that warrant a deviation from the child support guidelines. See, e.g., In the Matter of Barrett & Coyne, 150 N.H. 520, 524-25 (2004). When the legislature has failed to include such provisions in a statute, we presume that it did not intend the law to have that effect and will not judicially engraft those terms. Appeal of Concord Natural Gas Corp., 121 N.H. 685, 691 (1981); see also State v. Rothe, 142 N.H. 483, 485 (1997). Therefore, we hold that RSA 458-C:2, IV(a) does not require an express finding of voluntary unemployment or underemployment.

Although an express finding is not required, we must determine whether the evidence supports the trial court’s implied finding that the mother is underemployed in this case. Whether a party is underemployed is a question for the fact finder, whose decision will not be disturbed on appeal if supported by evidence in the record. West v. Turchioe, 144 N.H. 509, 513 (1999). Trial courts have broad discretion to review and modify child support awards. Nicolazzi v. Nicolazzi, 131 N.H. 694, 696 (1989). They are in the best position to determine the parties’ respective needs and their respective abilities to meet them. See id. Accordingly, we will set aside a modification order only if it clearly appears on the evidence that the court’s exercise of discretion was unsustainable. In the Matter of Jerome & Jerome, 150 N.H. 626, 628 (2004).

In computing the father’s child support obligation, the trial court relied upon his calculations on the child support guidelines worksheet. On the worksheet, the father attributed $952.60 to the mother as monthly gross income. The father based this figure on his belief that "although [the mother] is not currently working as a CPA, she has the ability to do so if she were to take the required courses to get up to speed." The father acknowledged that currently the mother is not certified to work as a CPA, but his attorney stated that, "as a CPA himself[,] [he] believes his former wife could at least obtain a job as a bookkeeper and earn at least $952 a month." The trial court’s adoption of this figure in computing the father’s child support obligation implies a finding that the mother is voluntarily underemployed.

This finding is not supported by the evidence in the record. The father’s claim that the mother could obtain employment as a bookkeeper is speculation unsupported by any concrete evidence. Indeed, it is not clear from the father’s allegations that the mother is currently qualified for such employment. Moreover, pursuant to the parties’ agreement, the mother has been home-schooling their children for at least eight years, which prevents her from pursuing full-time employment. Furthermore, she "has been required to seek part-time employment, simply to make ends meet," and "has been working to the extent of her ability around the home schooling [of] her children." There is no evidence in the record concerning whether the mother could continue to home-school the children and earn the amount of income that the trial court imputed to her. We therefore vacate that part of the trial court’s order modifying the father’s monthly child support obligation based on income imputed to the mother.

II. Extracurricular activities

Next, the father argues that the trial court erred by requiring him to continue paying $150 per month for the children’s extracurricular activities because such expenses are included in his child support obligation. See In the Matter of Coderre & Coderre, 148 N.H. at 406. The mother argues that Coderre should not apply because she is home-schooling the children and must incur the cost of all of their extracurricular activities. Alternatively, she argues that her significantly low income and ongoing educational expenses on behalf of the children constitute special circumstances that warrant deviation from the guidelines. See RSA 458-C:5. We agree with the father. 

The father argues that the trial court should have applied our holding in Coderre, 148 N.H. at 406, even though he agreed to pay $150 per month for the children’s extracurricular activities in the parties’ permanent stipulation and did not appeal this issue after the divorce decree was finalized. Under the child support guidelines, either parent may apply to the trial court for modification of the child support order every three years. RSA 458-C:7, I. At that time, the trial court must use the formula provided under RSA 458-C:3 to recalculate the parents’ total support obligation based upon their current incomes. 

In Coderre, we held that extracurricular activity expenses fall into the same category of basic support as food, shelter and recreation, and as such are included in the parties’ total support obligation under the guidelines. Coderre, 148 N.H. at 406; see also In the Matter of Arabian & Squillante, 151 N.H. 109, 111 (2004). Because extracurricular expenses are part of basic guidelines support, they are included in the trial court’s recalculation of the child support obligation at the three-year review. See RSA 458-C:3. Accordingly, the trial court erred in not applying our holding in Coderre when it recalculated the father’s support obligation under the guidelines and required him to continue paying an additional $150 per month for extracurricular activities. See Coderre, 148 N.H. at 406. 

The mother argues that this case should be distinguished from Coderre because she is home-schooling the children and the public school system does not subsidize the cost of their extracurricular activities. Our holding in Coderre, however, was not based upon the facts underlying the party’s request for extracurricular expenses. See id. Rather, we examined the structure and purpose of RSA chapter 458-C to determine what expenses are part of general support under the guidelines. See id. at 403-06. Although extracurricular activities are included in basic guidelines support, ongoing extraordinary education expenses may constitute special circumstances that justify deviation from the guidelines. Arabian, 151 N.H. at 112. We agree with the mother that, on remand, the trial court may consider whether special circumstances exist in this case in making adjustments to application of the guidelines. See RSA 458-C:5. 

Thus, we vacate the trial court’s decision requiring the father to continue paying $150 per month for extracurricular activity expenses in addition to his child support obligation under the guidelines. See Coderre, 148 N.H. at 406.

III. College expenses 

Next, we address the father’s argument that the trial court erred in refusing to strike the provision of the parties’ permanent stipulation that requires them to contribute to their children’s college educations. As part of the permanent stipulation, the parties agreed that each of them would "contribute to the cost of the children’s education through college in proportion to their respective income at that time." At that time, the trial court had "broad discretionary powers" to order divorced parents to contribute to their children’s college expenses under RSA 458:17, I (Supp. 2003) and RSA 458:20 (1992). LeClair v. LeClair, 137 N.H. 213, 217-18 (1993) (superseded by statute). 

At the hearing on his petition to modify the divorce decree, the father asked the trial court to strike the portion of the permanent stipulation related to college expenses in light of the passage of House Bill 299, which amended RSA 458:17 to provide: "No child support order shall require a parent to contribute to an adult child’s college expenses or other educational expenses beyond the completion of high school." RSA 458:17, XI-a. The amendment took effect on February 2, 2004, before the trial court’s hearing on the father’s petition. The trial court denied the father’s request. 

On appeal, the father argues that under the new statute, the trial court erred in denying his request to remove the college education provision from the prior court order. Thus, the issue before us is whether the new statute requires the trial court to vacate a pre-existing order that requires the parents to contribute to their children’s college education. 

It is clear that, at a minimum, the legislature intended to preclude the trial court from issuing a new court order on or after the effective date of the statute that would require a parent to contribute to an adult child’s college expenses. In the Matter of Goldman & Elliott, 151 N.H. ___, ___ (decided March 2, 2005). However, it is not clear on the face of the statute whether the legislature intended it to apply retroactively to orders already in existence prior to its enactment. The phrase "[n]o child support order shall require" may be interpreted to mean that as of the effective date of the statute, no court may order a parent to pay college expenses in future divorce decrees. See RSA 458:17, XI-a. Alternatively, the phrase may be interpreted to mean that all past child support orders that include college expenses must be vacated. See id. 

"Where the statutory language is ambiguous or where more than one reasonable interpretation exists, we review legislative history to aid in our analysis." Appeal of Ann Miles Builder, 150 N.H. 315, 318 (2003) (quotation omitted). House Bill 299 was proposed following our decision in In the Matter of Breault and Breault, which held that RSA 458:17, I, does not require that child support terminate when a child reaches the age of majority or graduates from high school. In the Matter of Breault & Breault, 149 N.H. 359, 362 (2003) (superseded by statute). In Breault, we affirmed our prior holding that the trial court may order parents to contribute to their adult children’s post-secondary education. Id. at 363; see also LeClair, 137 N.H. at 220. This holding was consistent with our recognition that "the State has the dual legitimate interests of promoting higher education for its citizens, and of extending protections to children of divorce to ensure that they are not deprived of opportunities they otherwise would have received had their parents not divorced." LeClair, 137 N.H. at 225. Numerous States similarly have recognized, by statute or judicial opinion, the obligation of non-custodial parents to support their children’s post-secondary educations. Goforth, The Case for Expanding Child Support Obligations to Cover Post-Secondary Educational Expenses, 56 Ark. L. Rev. 93, 100 n.39 (2003). 

The final version of House Bill 299 states that it is an act "removing judicial discretion to order a divorced parent to contribute to an adult child’s college expenses." Laws 2004, ch. 1. In his report for the majority of the House Committee on Children and Family Law, Representative Thomas I. Arnold, Jr. stated that the bill "removes the court’s discretion to make orders regarding the children’s post-secondary education at the time of their parent’s [sic] divorce." N.H.H.R. Jour. 161 (2003) (emphasis added). This report suggests that the legislature intended the statute to apply to future divorce decrees, but does not make clear whether the statute was intended to apply to post-enactment modifications to decrees that were issued prior to the change in legislation. 

As a general rule, statutes are applied prospectively. Eldridge v. Eldridge, 136 N.H. 611, 613 (1993); accord 3A N. Singer, Statutes and Statutory Construction § 69:9, at 418-19 (6th ed. 2003) ("[Child] [s]upport statutes are given prospective operation only, unless the legislature has clearly indicated that retroactivity is intended."). "Because every person is presumed to know the law and, therefore, to organize his or her conduct and affairs accordingly, notice or warning of a change in the law should be given in advance of such change." Eldridge, 136 N.H. at 613. When the legislature is silent as to whether a statute should apply prospectively or retrospectively, our interpretation turns on whether the statute affects the parties’ substantive or procedural rights. Appeal of Wal-Mart Stores, 145 N.H. 635, 638 (2000). There is a presumption of prospectivity when a statute affects substantive rights. Eldridge, 136 N.H. at 613. "In the final analysis, however, the question of retrospective application rest[s] on a determination of fundamental fairness, because the underlying purpose of all legislation is to promote justice." Appeal of Wal-Mart Stores, 145 N.H. at 638 (quotation and brackets omitted).

We have held previously that statutory changes affecting parties’ rights to post-divorce financial support would not be applied retroactively to pre-existing divorce decrees. See, e.g., Henry v. Henry, 129 N.H. 159, 161 (1987) (holding that amendments to alimony statute would apply only to orders based upon divorce decrees entered on or after the effective date of the amendments). Similarly, in Walker v. Walker, 116 N.H. 717, 718 (1976), we addressed the effect of a statutory reduction in the age of majority from twenty-one to eighteen years in determining the age of a child’s emancipation. Absent any clear showing of the legislature’s intent that the statute was to have retroactive effect, we held that the change in the age of majority would not affect preexisting divorce decrees under which a parent’s support obligation would continue until the child became emancipated or reached the age of twenty-one. Id. Implicit in this holding was the recognition that the child’s right to receive financial support is substantive in nature. See id. In contrast, we found that RSA 458-C:7, which permits modification of a child support order three years after the entry of the last order for support, is procedural in nature in that it does not mandate a change in child support but "simply opens up a new channel of inquiry into whether a modification is appropriate." Eldridge, 136 N.H. at 615. We conclude that RSA 458:17, XI-a affects substantive rights and thus the presumption of prospectivity must be applied. See Eldridge, 136 N.H. at 613. Because we find that the new law applies prospectively to court orders issued after February 2, 2004, we need not consider whether application of the amendment to vacate a pre-existing court order would violate the prohibition in Part I, Article 23 of the State Constitution against retrospective laws. Cf. Goldman, 151 N.H. at ___.

In this case, the court order requiring the parents to contribute to their children’s college education predated the effective date of RSA 458:17, XI-a. Thus, we hold that RSA 458:17, XI-a does not mandate the trial court to vacate the provision of the parties’ divorce decree that requires them to contribute to their children’s college education in proportion to their incomes at the time that the children attend college. 

IV. Use of the Consumer Price Index

Finally, the father argues that under the guidelines’ child support formula, the CPI may not be used to adjust his child support obligation annually based on inflation because the CPI does not reflect actual changes in the parties’ total net income. See RSA 458-C:3, II(a). The trial court upheld the CPI provision because "[t]he defendant was represented by counsel at the time of the divorce and this was a provision to which he agreed." We agree with the father and thus vacate this provision. 

The child support guidelines generally instruct the trial court to set prospective support based upon current income figures. See West, 144 N.H. at 513. Under the statutory child support formula, the parents’ total net income is multiplied by a percentage based upon the number of children, then the resulting total support obligation is divided between the parents in proportion to their respective incomes. RSA 458-C:3, I, II(a), (b). "Net income" is defined as "the parents’ combined adjusted gross income less standard deductions published on an annual basis by the department of health and human services." RSA 458-C:2, VI. "This formula is known as the income-shares model and is based on the number of supported children and standardized deductions from the parents’ combined gross incomes." In the Matter of Plaisted & Plaisted, 149 N.H. 522, 524 (2003) (quotation omitted). 

In Heinze v. Heinze, 122 N.H. 358, 361 (1982), we upheld an escalation clause that automatically increased the obligor’s support payment at the time of any wage increase based upon the percentage of his gross income that he was then paying for child support. We noted that this escalation clause "provides cost-of-living increases in support payments as the ability of the supporting party to undertake the obligation increases" and that its use would "reduce the need for parties to continually return to court to seek to modify support decrees." Id. In addition, we reminded triers of fact that they also should consider increases in the custodial spouse’s income when drafting or modifying support orders. Id. 

Unlike the escalation clause in Heinze, the CPI provision is not tied to changes in the parties’ total net income. See id. The CPI provision states that the "[o]bligor’s child support obligation shall be reviewed annually and adjusted for inflation in accordance with the Consumer Price Index." The use of this escalation clause is inconsistent with the child support guidelines because it requires adjustments to the father’s support obligation that are independent of actual changes in the parties’ incomes. See RSA 458-C:3, II.

In fact, the father’s income decreased during the four years following the parties’ final divorce decree due to his employer’s company-wide salary reduction. Despite this decrease in net income, the father’s support obligation increased from $1599 per month to $1828 per month by using the CPI as an automatic escalator. Thus, the father’s support obligation no longer reflected the trial court’s original computation under the guidelines. Because this escalation clause is not tied to changes in the parties’ incomes and thus is not authorized under RSA chapter 458-C, we reverse the trial court’s order denying the father’s request to strike the CPI provision. 

In light of the foregoing, we conclude that: (1) although an express finding of voluntary underemployment is not required, the trial court erred in calculating the mother’s imputed monthly income; (2) the trial court erred in ordering the father to continue to pay for his children’s extracurricular activities; (3) the trial court was not required to vacate the parties’ original agreement that they would pay for their children’s college expenses; and (4) the automatic escalation provision that adjusts the father’s support obligation based on the Consumer Price Index must be stricken. 

Affirmed in part; reversed in part; vacated in part; and remanded.

BRODERICK, C.J., and NADEAU and GALWAY, JJ., concurred; DALIANIS, J., concurred in part and dissented in part.

Dalianis, J., concurring in part and dissenting in part. While I agree with the majority on three of the issues on appeal, I disagree with its application of RSA 458:17, XI-a (2004) to the existing order in this case regarding payment of college expenses. Therefore, I respectfully dissent from that portion of the majority opinion.

The majority frames this issue in terms of whether or not RSA 458:17, XI-a requires trial courts to vacate all prior orders that provide for payment of children’s college education. The majority concludes that, instead of requiring all prior orders regarding payment of college expenses to be vacated, the statute applies only prospectively to orders entered after the date of its enactment.

I believe the issue before us, however, is not whether RSA 458:17, XI-a requires courts to vacate all previous orders for payment of college expenses; rather, the issue is whether the new statute requires courts to vacate orders regarding payment of college expenses that are challenged after the effective date of the statute either by a motion to modify or by nonpayment by the obligor. I believe the new statute leaves courts with no choice but to relieve a parent, no matter how wealthy he or she might be, from any legal obligation to assist his or her adult child with college expenses.

A court’s power in custody, maintenance, and education of children in divorce and separation cases is conferred entirely by statute. LeClair v. LeClair, 137 N.H. 213, 217 (1993) (superseded by statute on other grounds). Concerning child support, parties may move for modifications every three years or when there is a substantial change in circumstances. RSA 458-C:7 (2004). An order for contribution to college expenses is a support order, see In the Matter of Gilmore & Gilmore, 148 N.H. 111, 113 (2002), and, as such, is modifiable for a substantial change of circumstances, LeClair, 137 N.H. at 221, including a change in the law. 

Prior to the enactment of RSA 458:17, XI-a, any obligor who had previously been ordered to pay college expenses could file a motion to modify based upon a substantial change in circumstances, such as, for example, becoming unemployed. The obligor could request the court to reconsider his or her obligation and be entitled to relief from the order to contribute to college expenses, if the circumstances so warranted. Likewise an obligee who had no order for contribution toward college expenses could file a motion to modify and obtain such an order if the circumstances so warranted.

As the majority points out, RSA 458:17, XI-a is intended to prevent courts from issuing new orders with provisions requiring payment of college expenses. In the Matter of Goldman & Elliott, 151 N.H. ___, ___ (decided March 2, 2005). When an existing support order is modified, however, a new child support order is issued. It follows that the respondent’s motion to modify the past award of college expenses resulted in the court issuing a new order. Therefore, the statute applies, even under the majority’s analysis. 

A child’s right to receive financial support may be substantive, as the majority suggests, but it is not immutable. Because I believe the majority erred in its analysis of this and because I believe that all child support orders, including provisions for contribution to college expenses, are always modifiable, I respectfully dissent.
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NADEAU, J. The petitioner, Frederick Feddersen, appeals the recommendation of the Master (Leonard S. Green, Esq.) approved by the Superior Court (Brennan, J.) modifying his child support obligation following his receipt of an approximately $3.4 million settlement from a patent infringement lawsuit in 2001. The issue before the trial court was whether and how to include the settlement as "gross income" for child support purposes. See RSA 458-C:2, IV (Supp. 2002). On appeal, the petitioner concedes that the settlement was includable as income. He argues, however, that the trial court erred by: (1) using his 2001 tax returns to determine his present income instead of relying solely upon his March 2002 financial affidavit; (2) issuing a child support order based upon the 2001 settlement income for years other than 2001; (3) making the modified award retroactive to January 2001; and (4) requiring him to place money in a trust for the child as security for future child support payments. He also invites the court to overrule its decision in In the Matter of Dolan and Dolan, 147 N.H. 218 (2001). We affirm. 

 

I. Factual Background

The petitioner and the respondent, Shelley Cannon, divorced in 1995. The respondent has custody of the couple’s son, who turned sixteen in January 2003. The 1995 decree required the petitioner to pay $3,000 per month in child support. 

The petitioner is the sole shareholder of FMT Corporation, a closely held corporation. Over the years, FMT Corporation brought three patent infringement suits. The instant appeal concerns the settlement of the third such suit in 2001, for which FMT Corporation received $5 million (less attorney’s fees). After attorney’s fees, the total value of the settlement was approximately $3.4 million. The petitioner has been using the proceeds of this settlement to fund a newly created start-up business in Tennessee and to pay taxes. 

In May 1998, three years after the divorce decree was issued, the respondent petitioned to modify the support order. See RSA 458-C:7 (Supp. 2002). The court did not hear the petition until nearly four years later, in March 2002. 

While the petition to modify was pending, the Master (Peter J. Bourque, Esq.) recommended and the Superior Court (Conboy, J.) approved an order temporarily modifying the petitioner’s child support obligation. The temporary order, issued in December 2000, increased the petitioner’s monthly child support obligation to $4,750. The order was made retroactive to June 1, 1999. 

Following the March 2002 hearing, the master ruled that the $3.4 million settlement was includable as gross income for child support purposes. Pursuant to the uniform child support guidelines, the petitioner’s total support obligation would have been $40,000 per month. The master, however, exercised his statutory discretion to reduce the petitioner’s total support obligation, explaining that "[e]ven in California, $40,000 a month for child support might seem a bit over the top." Accordingly, he ordered the petitioner to pay $7,000 per month in child support until the child turned eighteen. Acknowledging that the $3.4 million settlement was "non-repetitive," the master ordered the petitioner to place $200,000 in a trust fund to provide the funds to pay $7,000 per month until the couple’s child was eighteen. The master explained that placing the money in a trust was necessary "to protect the child from any future vagaries in the Petitioner’s income." 

 

II. Discussion

Trial courts have broad discretion to review and modify child support awards. See Nicolazzi v. Nicolazzi, 131 N.H. 694, 696 (1989). They are in the best position to determine the parties’ respective needs and their respective ability to meet them. Id. Accordingly, we will set aside a modification order "only if it clearly appears on the evidence" that the court’s exercise of discretion was unsustainable. Butterick v. Butterick, 127 N.H. 731, 736 (1986) (quotation omitted); cf. State v. Lambert, 147 N.H. 295, 296 (2001) (explaining unsustainable exercise of discretion standard). 

A. Use of 2001 Income

The petitioner first argues that the trial court erroneously relied upon his income for 2001 as his "present income," rather than his income for March 2002, when the court heard the petition to modify. We disagree. 

To calculate child support, the trial court must first determine each parent’s "present income." In the Matter of Crowe & Crowe, 148 N.H. 218, 222 (2002). It is up to the trial court to decide "what income figures should be used . . . based upon the facts presented at the hearing." Id. In so doing, the court may consider "[t]he credibility and forthrightness of the noncustodial parent in disclosing income." Id. at 223 (quotation omitted). 

In Crowe, we affirmed the trial court’s use of past tax returns and other information to determine the obligor’s present income. Id. The trial court found that the amount listed on the obligor’s 1999 tax return did not reflect his current income and was thus unreliable. Id. In so finding, the court compared the obligor’s tax returns for 1996 through 1999, looked at his business records, which showed that he had drawn personal expenses from the business, and considered income generated from his rental property. Id.

As in Crowe, the trial court found the petitioner’s financial affidavit misleading. In his March 2002 financial affidavit, the petitioner listed his monthly income as $12,309. This amount did not include any of the proceeds from the patent infringement lawsuits. For instance, although the petitioner, through FMT Corporation, had received $857,000 in January 2002 as partial payment of a settlement of one lawsuit, he did not report this on the financial affidavit. Nor did he report the $3.4 million settlement FMT Corporation received in 2001, even though his wife was paid $3 million of this settlement as "salary." 

As in Crowe, the court was not required to rely solely upon the petitioner’s estimate of his present income. It was entitled to rely upon his 2001 tax returns as well as the other evidence presented of his present income. We hold that the trial court’s exercise of discretion in this regard was sustainable. 

The petitioner argues that because his 2001 income was "extraordinary," the court should not have used it as the basis for modifying his total support obligation. The relevant statutes require otherwise. 

The legislature has determined that nonrecurring income is includable as "gross income" for child support purposes. See Dolan, 147 N.H. at 222; RSA 458-C:2, IV. RSA 458-C:2, IV defines "gross income" as

all income from any source, whether earned or unearned, including, but not limited to, wages, salary, commissions, tips, annuities, social security benefits, trust income, lottery or gambling winnings, interest, dividends, investment income, net rental income, self-employment income, alimony, business profits, pensions, bonuses, and payments from [certain] government programs . . . .

This definition includes nonrecurring income, such as lottery or gambling winnings, as well as recurring income, such as wages and salary. 

Pursuant to the legislative scheme, all items includable as "gross income" must be used to determine the parties’ total support obligation. See RSA 458-C:3 (Supp. 2002). To determine the parties’ total support obligation, the court must multiply the parents’ total net income (gross income less certain statutorily permitted deductions) by a percentage based upon the number of children. See id. 

The statutory scheme provides courts with the means to address income fluctuations. See Dolan, 147 N.H. at 222. For instance, trial courts may adjust an award when applying the uniform child support guidelines would result in a "confiscatory support order." See RSA 458-C:5, I(j) (Supp. 2002); Rattee v. Rattee, 146 N.H. 44, 46-47 (2001). 

Moreover, an obligor is not "without recourse when [his] income changes. Either party may seek an adjustment in child support by petitioning for a modification of support payments" based upon substantially changed circumstances. Rattee, 146 N.H. at 46 (quotation omitted). Parties have the statutory right to seek review of the award three years after its issuance or at any time based upon a substantial change of circumstances. See RSA 458-C:7; Hillebrand v. Hillebrand, 130 N.H. 520, 526 (1988). 

B. Dolan

The petitioner urges us to overrule our recent decision in Dolan on the ground that it prohibits courts from addressing nonrecurring income separately from an obligor’s regular salary when calculating the parties’ total support obligation. This prohibition stems from the statutory scheme, not from Dolan, and, thus, we decline to overrule Dolan. 

In Dolan, 147 N.H. at 219-20, the obligee sought child support in 1999 based upon the obligor’s 1998 reported wages, which included income from exercised stock options. The trial court ruled that the obligor’s exercised stock options were includable as income for child support purposes. Id. at 220. Nonetheless, the trial court did not include the exercised stock options in the obligor’s gross income when calculating the parties’ support obligations. Id. The court calculated child support based solely upon the obligor’s regular salary and required the obligor, in the future, to pay an additional amount whenever he exercised a stock option. Id. The court ordered that the child support guidelines percentage would apply to the exercised stock option to determine the child support payable to the obligee. Id. 

We held that the trial court erred: "Having aptly concluded that exercised stock options are includable as income, the trial court should have added them to the petitioner’s gross income when calculating the parties’ total support obligation pursuant to RSA 458-C:2 & :3." Id. at 223. We reaffirm this ruling as the relevant statutes mandate it. 

The petitioner also asks that we adopt a new rule to accommodate him and others like him with fluctuating incomes. Under this new rule, a trial court would use nonrecurring income to calculate a party’s child support obligation only for the year in which the party received it and for no other years. The petitioner argues that this rule complies with the "spirit" if not the letter of Dolan. 

In this case, he asserts, the trial court should have used his $3.4 million settlement to calculate his child support obligation for 2001 only and, presumably, used his March 2002 financial affidavit to calculate his child support obligation for other years. He asserts that his child support obligation for 2001, however, should be capped at $7,000.

We refuse the petitioner’s request. This request presumes, incorrectly, that the trial court erred when it found the petitioner’s March 2002 financial affidavit misleading. The evidence supported the trial court’s finding in this regard. As previously discussed, we affirm the trial court’s use of the petitioner’s 2001 tax returns to determine his present income for child support purposes. 

This is not the first case in which we have addressed how to accommodate an obligor’s fluctuating income when calculating child support payments. In Hillebrand, 130 N.H. at 526, the obligor argued that the trial court should have taken a three-year average of his income to calculate his child support obligation. We rejected this argument, noting that the statutory scheme provided a means of addressing income fluctuations by permitting either party to petition for modification based upon changed circumstances. Id. We held that the relevant statutes did not permit income averaging to determine child support obligations, but rather required trial courts to determine child support based upon the parties’ "present income." Id. 

We affirmed this ruling in Rattee, 146 N.H. at 46. The obligee in Rattee argued that income averaging was required because the obligor’s income fluctuated "constantly." Id. Once again, we held that income averaging was inappropriate. Id. We directed the trial court to base the obligor’s child support obligation on his present income. Id. We noted that the obligee had recourse when the obligor’s income changed because she could petition for modification. Id. 

In this case, having properly determined that the petitioner’s present income included the $3.4 million settlement, the trial court committed no error by calculating the petitioner’s child support obligation based upon his present income. See id. Further, after applying the uniform child support guidelines percentage, the court exercised its statutory discretion to deviate from the guidelines to account for the petitioner’s "[s]ignificantly high . . . income." RSA 458-C:5, I(b) (Supp. 2002). 

Like the parties in Hillebrand and Rattee, the petitioner and respondent may move to modify the child support order should the petitioner’s income change substantially. Contrary to the petitioner’s assertions, we do not interpret the trial court’s order as foreclosing a subsequent petition to modify based upon a substantial change of circumstances. 

 

C. Duration of Child Support Order

The petitioner asserts that the trial court erroneously required him to pay the modified support amount "for the balance of the child’s minority or until he graduates from high school." We disagree. In this State, a child support order remains in effect until it is judicially modified, unless the court has provided for earlier cessation of payments, or unless the child support obligation terminates by operation of law. See Griffin v. Avery, 120 N.H. 783, 787 (1980) (decided under prior law); RSA 458:35-c (1992). 

The petitioner next contends that the trial court impermissibly used his 2001 income to revise its temporary order retroactively. We find no such error. As the petitioner concedes, by statute, the trial court had the discretion to make its modified support order retroactive to May 1998, the date on which the petition to modify was filed. See RSA 458:17, VIII (Supp. 2002); Maciejczyk v. Maciejczyk, 134 N.H. 343, 345-46 (1991). 

The petitioner asserts that he relied upon the temporary order to make financial plans in 2001 and 2002. He contends that, based upon the temporary order, "[h]e thought he knew what his combined obligations to his former wife and son were, and he arranged to draw sufficient funds out of his business to pay those." He then used other available funds to invest in new lines of business, and now finds the retroactivity of the modified child support order "highly disruptive and inappropriate." The petitioner’s reliance upon the temporary order was misplaced as it expressly stated that it was "temporary in nature and subject to further review at the final hearing." 

D. Trust Fund

Finally, the petitioner takes issue with the court’s order requiring him to place $200,000 in a trust fund as security to ensure payment of child support. He concedes that "[i]n appropriate cases" the trial court has the statutory authority to require security, such as a trust fund, for payment of future child support. See RSA 458:21 (1992). He contends, however, that security measures were not justified in this case. We disagree. 

RSA 458:21 permits the trial court, in its discretion, to require security for payment of child support. To accomplish this, the court may require the obligor to place money in a trust and empower the trustee to make support payments on his behalf. See Dubois v. Dubois, 121 N.H. 664, 667-68 (1981); Leary v. Leary, 137 N.H. 161, 165 (1993). The petitioner argues that the court may exercise its discretion in this regard only "where there is a history of or a substantial risk of nonpayment due to recalcitrance." RSA 458:21, however, contains no such limitation. It provides that the court may require security "[i]n all cases where alimony or an allowance shall be decreed for a spouse or children . . . ." RSA 458:21 (emphasis added). 

The petitioner mistakenly relies upon our holding in Dubois. In Dubois, 121 N.H. at 668, we observed that "[o]ne reason for requiring a person to provide security is to force a recalcitrant person to honor his or her legal obligation to support his or her children." We did not hold that this was the only permissible reason to require security measures. In Dubois, we remanded to the trial court to determine whether the obligor’s "conduct and the circumstances of th[e] case" warranted security arrangements pursuant to RSA 458:21 and left it to the court’s discretion to determine what measures were appropriate. Id. at 669. 

In this case, the trial court required the trust after finding the petitioner’s financial affidavit "misleading" because it did not include the $3.4 million settlement, as well as other amounts from the patent infringement lawsuits, and that the petitioner did not pay child support on the income he actually received in 2001. Additionally, the trial court heard the petitioner testify that he believed the money from the patent infringement suits belonged to him alone and that he had used some of it to invest in new business ventures. In light of these findings, which the record supports, and this testimony, we cannot say that the trial court erred when it required the petitioner to place $200,000 in a trust fund to secure future child support payments. 

Affirmed.

DALIANIS and DUGGAN, JJ., concurred.
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DALIANIS, J. The respondent, Grahame J. Plaisted, appeals from a child support order of the Superior Court (Hampsey, J.) requiring him to pay weekly support of $180 while he is unemployed. We reverse in part, vacate in part and remand.

The record contains the following relevant facts. The parties were divorced in March 1998. The respondent was initially ordered to pay $270 per week in child support for his two children, who were in the petitioner’s custody. Each party was awarded one child dependency deduction for tax purposes. On July 26, 2001, the respondent filed a petition to modify the child support award after receiving notice from his employer that he would be laid off. 

The respondent received compensation from his employer until August 9, 2001, and began receiving unemployment benefits of $2,065 per month beginning August 10, 2001. Following a hearing on December 10, 2001, the superior court issued a temporary order requiring the respondent to pay $110 per week in child support, retroactive to August 10. On April 30, 2002, the court held a final hearing on the respondent’s modification petition, in which the respondent testified as to his financial condition and his efforts in seeking employment. He testified that he had over $50,000 in savings that he was able to accumulate since 1998.

In its final order dated May 8, 2002, the superior court ordered the respondent to pay $180 per week in child support commencing June 3, 2002, and continuing until he regained employment. While noting that the award was a deviation from the child support guidelines, the court stated that its decision was based upon "the respondent’s present financial circumstances including his considerable cash resources," and that the modification was fair given the "overall financial circumstances of the parties." The court found, however, that the respondent "has been making a continuing good faith effort to obtain employment," rejecting the petitioner’s claim that he was intentionally unemployed. The court also ordered that if the respondent did not obtain full-time employment before July 1, 2002, the petitioner would be entitled to both child dependency deductions.

The respondent filed a motion for reconsideration and clarification, which was denied on July 8, 2002. 

On appeal, the respondent argues that the trial court erred in its child support award because its decision was based upon assets rather than income, which he claims is inconsistent with the State’s child support guidelines. In addition, he argues that the court erred in awarding the petitioner both child dependency deductions. 

"We will uphold the trial court’s decision unless it is unsupported by the evidence or tainted by an error of law." In the Matter of Peirce and Peirce, 146 N.H. 611, 613 (2001). We begin by considering the language of the child support guidelines.

We are the final arbiter of the legislature’s intent as expressed in the words of the statute considered as a whole. In the Matter of Coderre & Coderre, 148 N.H. 401, 403 (2002). We interpret legislative intent from the statute as written, and, therefore, we will not consider what the legislature might have said or add words that the legislature did not include. Id. Furthermore, we interpret statutes in the context of the overall statutory scheme and not in isolation. Appeal of Brady, 145 N.H. 308, 310 (2000). 

New Hampshire’s child support guidelines are codified in RSA chapter 458-C. The legislature adopted them in order to establish a uniform system to determine the amount of child support to be awarded, to resolve inequities in child support orders and to comply with federal law. See Peirce, 146 N.H. at 613; see also RSA 458-C:1 (1992 & Supp. 2002). RSA 458-C:3 sets forth the formula by which a court calculates the amount of support to be awarded. Generally, the parents’ net income is multiplied by a set percentage and divided between the parents in proportion to their incomes. RSA 458-C:3, I, II(a), (b) (Supp. 2002). "Net income" means "the parents’ combined adjusted gross income less standard deductions." RSA 458-C:2, VI. The guidelines expressly provide that an obligor’s total support obligation is "net income multiplied by the appropriate percentage derived from RSA 458-C:3." RSA 458-C:2, XI. 

This formula is known as the "income-shares model and is based on the number of supported children and standardized deductions from the parents’ combined gross incomes." 3 C. Douglas, New Hampshire Practice, Family Law § 16.02, at 594 (3d ed. 2002). "Gross income" is defined, in pertinent part, as:

all income from any source, whether earned or unearned, including, but not limited to, wages, salary, commissions, tips, annuities, social security benefits, trust income, lottery or gambling winnings, interest, dividends, investment income, net rental income, self-employment income, alimony, business profits, pensions, bonuses, and payments from other government programs . . . , including, but not limited to, workers’ compensation, veterans’ benefits, unemployment benefits, and disability benefits.

RSA 458-C:2, IV. RSA 458-C:3, IV(a), in part, provides, however, that "[i]f the obligor parent’s gross income is less than the self-support reserve and the court has determined that the obligor is not voluntarily unemployed or underemployed, the court shall order the child support obligation in the amount of a minimum support order." The minimum support order is defined as "an order of support equal to $50 per month." RSA 458-C:2, V. If an obligor parent is voluntarily unemployed or underemployed, the court may impute income to the obligor parent by considering, as gross income, "the difference between the amount a parent is earning and the amount a parent has earned." RSA 458-C:2, IV(a). 

As the guidelines make clear, it is the parent’s income that is used to determine the appropriate amount of child support payments. If the legislature had intended to allow courts to consider assets when calculating child support, it could have broadened the guidelines to so provide, as it has with the alimony statute, which expressly allows the court to consider both income and assets when calculating a support award. See RSA 458:19, IV(b) (Supp. 2002). Thus, absent legislative direction, we will not add words that the legislature did not see fit to include, see Coderre, 148 N.H. at 403, and hold that the trial court cannot consider a parent’s assets when calculating child support under the guidelines. 

The petitioner argues, however, that the court, pursuant to its equity powers, may consider a parent’s assets as a special circumstance, justifying an adjustment in child support. There is a rebuttable presumption that a child support award calculated under the guidelines is correct. RSA 458-C:4, II (1992). This presumption may be rebutted, however, by a finding that application of the guidelines would be unjust or inappropriate. Giles v. Giles, 136 N.H. 540, 544 (1992). Thus, the trial court may adjust a child support award under the guidelines, either upward or downward, if it finds that a deviation is warranted. Wheaton-Dunberger v. Dunberger, 137 N.H. 504, 508 (1993). RSA 458-C:5 allows for deviation from the guidelines and provides that:

I. Special circumstances, including, but not limited to, the following, if raised by any party to the action or by the court, shall be considered and may result in adjustments in the application of support guidelines provided under this chapter. The court shall make written findings relative to the applicability of the following:

. . . .

(j) Other special circumstances found by the court to avoid an unreasonably low or confiscatory support order, taking all relevant circumstances into consideration.  

RSA 458-C:5 (Supp. 2002).

While not citing RSA 458-C:5 specifically, or expressly finding that the application of the guidelines amount would be unjust or inappropriate, the trial court modified the respondent’s child support obligation given the "overall financial circumstances of the parties." Specifically, the court cited the respondent’s available assets as justifying an upward deviation of his child support obligation. 

The special circumstances set forth in RSA 458-C:5, I, address matters of support adjustments based upon income and expenses. The use of assets for child support does not fall within the variety of circumstances set forth in RSA 458-C:5, I, and, therefore, assets are not a relevant circumstance that may be considered when adjusting a child support obligation. We will not read such an extension into the statute in light of the overall statutory scheme and the legislature’s definitions of "total support obligation" and gross and net incomes. Moreover, if the court were allowed to consider assets in calculating child support, it would necessarily have to consider the assets of both the non-custodial and the custodial parent. Permitting the court to consider assets in determining child support could result in the liquidation of assets awarded in a property settlement. Absent legislative guidance, such assets should not be considered when determining child support.

We hold, therefore, that the trial court erred by considering the respondent’s assets when calculating child support, and that the respondent is liable for the statutory amount of child support commensurate with his income. In addition, because the trial court found that the respondent was not voluntarily unemployed or underemployed, no additional income should be imputed to him. See RSA 458-C:2, IV(a). 

We recognize that there are legitimate public policy concerns involving the needs of children and the corresponding duty on the part of parents to provide the support necessary to care for them. Consistent with our jurisprudence, however, we will not undertake the extraordinary step of creating legislation where none exists. Rather, matters of public policy are reserved for the legislature. See Minuteman, LLC v. Microsoft Corp., 147 N.H. 634, 641-42 (2002). As a result, we leave to it the task of deciding whether assets should be considered by a trial court when determining child support amounts. We therefore reverse the trial court’s child support order and remand this case for further proceedings consistent with this opinion.

The respondent also argues that the trial court erred in awarding the petitioner both child dependency deductions for tax purposes. He asserts that the court’s decision on this issue is erroneous because the petitioner did not raise it prior to the final modification hearing, and because the court’s decision was unsupported by the evidence. Assuming without deciding that the petitioner was entitled to raise the dependency deduction claim, we hold that the trial court’s decision on this matter was in error.

Dependency deductions are a matter of federal law, governed by the Internal Revenue Code (the Code). See 26 U.S.C. § 152 (2000). Under the Code, the custodial parent is generally entitled to the dependency exemption unless one of three exceptions applies. See State DHRS on Behalf of Pearce v. Pearce, 633 So. 2d 33, 36 (Fla. Dist. Ct. App. 1994) (superseded by statute); see also 26 U.S.C. § 152(e). Here, the trial court ruled that the petitioner is entitled to both tax exemptions without discussing the applicability of Code section 152(e). As a result, we vacate the trial court’s decision on this issue.

Reversed in part; vacated in part; and remanded.

BROCK, C.J., and NADEAU, J., concurred; DUGGAN, J., with whom BRODERICK, J., joined, dissented.

DUGGAN, J., dissenting. Because I conclude that the superior court properly considered the respondent’s savings account as a "special circumstance" under RSA 458-C:5 (Supp. 2002) in deviating from the child support guidelines, I respectfully dissent. 

The majority reasons that the special circumstances set forth in RSA 458-C:5 are limited to matters of income and expenses, not assets, because the other enumerated special circumstances only describe adjustments based on income and expenses. A plain reading of RSA 458-C:5 does not support this construction. The statute provides for an adjustment under "special circumstances, including but not limited to, the following." RSA 458-C:5 (emphasis added). The plain meaning of "including, but not limited to" is that other circumstances, not enumerated or described, may be considered. 

In In re Marriage of DeGuigne, 119 Cal. Rptr. 2d 430, 436 (Ct. App. 2002), the court examined a similar statute, concluding that "[t]he words ‘including but not limited to’ reflect the Legislature’s intent to give the courts broad discretion to determine when such circumstances apply." Thus, the statute "does not catalogue all of the special circumstances in which a formula amount would not be appropriate." Id. The court upheld child support that was three times the guidelines amount because the parents "lived opulently during the marriage" and "[the father] has the ability to continue to support his children at quite a comfortable level consistent with his station in life." Id. at 440.

I would similarly conclude that "including but not limited to" reflects the legislature’s intent to give courts broad discretion and allow courts to consider a parent’s assets in the unusual case, such as this one, where a parent has no current income but has significant cash assets available to support his children. This conclusion is consistent with the trial court’s broad equitable powers in such matters as custody, property division and child support. In the Matter of Crowe & Crowe, 148 N.H. 218, 221 (2002). 

Other jurisdictions, under different statutory language, allow the courts the equitable authority to consider assets, along with income and expenses, in determining the amount of child support. See Kelly v. Hougham, 504 N.W.2d 440 (Wis. 1993); In re Marriage of Saylor, 756 P.2d 1149 (Mo. 1988); Pierce v. Pierce, 412 N.W.2d 291, 293 (Mich. 1987). 

To hold that a court can never consider a parent’s assets in determining child support establishes a rigid rule inconsistent with the court’s broad equitable power, the language of RSA 458-C:5 and the goal of RSA chapter 458-C to "minimize the economic consequences of divorce on the children." In the Matter of Dolan & Dolan, 147 N.H. 218, 222 (2001).

BRODERICK, J., joins in the dissent.
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Dalianis, J. The respondent, Paul A. Coderre, appeals from the final divorce decree recommended by a Master (Harriet J. Fishman, Esq.) and approved by the Brentwood Family Division (Taube, J.). He argues that the court erred by: 1) ordering him to pay for his children’s uninsured medical expenses and extracurricular activity expenses in addition to child support under the child support guidelines; 2) failing to adjust his child support obligation downward to account for those expenses; and 3) increasing his support obligation as a substitute for alimony. We affirm in part and reverse in part.

The record supports the following facts. The respondent and the petitioner, Cheryl Anne Coderre, were divorced in March 2001. They had two minor children. One child had experienced severe emotional problems during the last two years of the marriage, requiring hospitalization and ongoing therapy. The other child also received counseling at the time of the divorce.

Prior to the final hearing, the parties submitted proposed divorce decrees and requests for findings of fact and rulings of law. The respondent’s proposed decree provided, among other things, that he would bear the expense of all round-trip transportation for the children during his visitation period, and pay eighty percent of the children’s extracurricular expenses. His proposed uniform support order provided that he would pay $529 every two weeks in child support, provide health insurance for the children, and pay the first $3,000 of the children’s medical expenses. He requested, however, that his payment of uninsured medical expenses and visitation be offset against his support obligation.

Following a hearing, the court ordered the respondent to pay $288 per week in child support, consistent with the State’s child support guidelines (guidelines). See RSA ch. 458-C (Supp. 2001). In addition, the respondent was ordered to pay all of the children’s uninsured medical expenses and seventy-eight percent of their extracurricular activity expenses. The divorce decree provided that "[f]or so long as respondent pays the children’s uninsured medical and dental expenses, there shall be no order to pay alimony to petitioner." The court denied the respondent’s request to adjust his support obligation by offsetting his payment of uninsured medical expenses and visitation costs.

"We will uphold the trial court’s decision unless it is unsupported by the evidence or tainted by an error of law." In the Matter of Peirce and Peirce, 146 N.H. 611, 613 (2001). 

We first address whether uninsured medical expenses are part of the child support awarded under the guidelines.

This court, of course, is the final arbiter of the legislature's intent as expressed in the words of the statute considered as a whole. We interpret legislative intent from the statute as written, and therefore, we will not consider what the legislature might have said or add words that the legislature did not include. Furthermore, we interpret statutes in the context of the overall statutory scheme and not in isolation.

Appeal of Brady, 145 N.H. 308, 310 (2000) (quotations and brackets omitted).

The guidelines are codified in RSA chapter 458-C. The legislature adopted them in an effort to establish uniformity in child support awards and comply with federal law. See Peirce, 146 N.H. at 613; see also RSA 458-C:1 (1992). RSA 458-C:3, I, sets forth the formula by which a court calculates the amount of support to be awarded. Generally, the parents’ net income is multiplied by a set percentage, which in this case is thirty-three percent, and divided between the parents in proportion to their incomes. RSA 458-C:3, I, II(b).

There is a rebuttable presumption that a child support award calculated under the guidelines is correct. RSA 458-C:4, II (1992). This presumption may be rebutted by a finding of the presiding officer that application of the guidelines would be unjust or inappropriate. Giles v. Giles, 136 N.H. 540, 544 (1992). Thus, the court may adjust a support award under the guidelines, either upward or downward, if it finds that a deviation is warranted. Wheaton-Dunberger v. Dunberger, 137 N.H. 504, 508 (1993). The guidelines expressly provide that the amount calculated pursuant to this formula represents the parties’ total support obligation. RSA 458-C:2, XI.

RSA 458:17, IX (1992) provides, however, that "[e]ach child support order shall include the court's determination and findings relative to health insurance and the payment of uninsured medical expenses for the children." The guidelines define "adjusted gross income" as gross income less, among other things, "[a]mounts actually paid by the obligor for allowable child care expenses or medical insurance coverage for the minor children to whom the child support order applies." RSA 458-C:2, I (e). The guidelines contain no deduction for uninsured medical expenses. Rather, they provide that the trial court may deviate from the guideline support amount if it finds that a child will incur ongoing extraordinary medical expenses. See RSA 458-C:5, I (a).

All statutes upon the same subject matter are to be considered in interpreting any one of them and, where reasonably possible, statutes should be construed as consistent with each other. Nault v. N & L Dev. Co., 146 N.H. 35, 38 (2001). When interpreting two statutes that deal with a similar subject matter, we will construe them so that they do not contradict each other, and so that they will lead to reasonable results and effectuate the legislative purpose of each statute. Id.

Having considered the guidelines in conjunction with RSA 458:17, we conclude that uninsured medical expenses are not part of general support under the guidelines. Rather, in light of RSA 458:17, IX, we interpret the legislative intent as mandating that the trial court make a separate award, in addition to general guidelines amount, for the children’s medical expenses. If uninsured medical expenses were considered part of the obligor’s total support obligation, there would be no need to require separate findings and determinations as to those costs.

The rationale behind treating uninsured medical expenses as separate from general guidelines support is sound. Unlike ordinary expenses for food and shelter, uninsured medical expenses may vary greatly from case to case. As a result, the trial court should have discretion to make a separate award for these expenses. Interpreting uninsured medical expenses as separate from the general support obligation creates consistency between RSA chapter 458-C and RSA 458:17, IX, and leads to a reasonable result that effectuates the legislative purpose of the statutory scheme. 

We recognize that the cost of uninsured medical expenses can be expensive, and that unlike expenses relating to health insurance, see RSA 458-C:2, I, the guidelines do not provide any offset for uninsured medical expenses prior to the application of the child support formula in RSA 458-C:2, I. Nevertheless, we need not concern ourselves with whether such a deduction should be given, because that is a matter best left for the legislature. Thus, we hold that the court may award uninsured medical expenses separate from the child support award pursuant to the guidelines, and affirm the trial court’s award of uninsured medical expenses in this case.

The respondent argues that the trial court should have adjusted his child support obligation downward as a result of its order requiring him to pay uninsured medical expenses. RSA 458-C:5 allows for deviation from the guidelines and provides that: 

I. Special circumstances, including, but not limited to, the following, if raised by any party to the action or by the court, shall be considered and may result in adjustments in the application of support guidelines provided under this chapter. The court shall make written findings relative to the applicability of the following:

(a) Ongoing extraordinary medical [or] dental [expenses] . . . .

"Just as RSA 458-C:5 authorizes the master to exercise her discretion to adjust the support award under the formula, it also authorizes the master’s exercise of discretion in not adjusting the support award." Wheaton-Dunberger, 137 N.H. at 508. Thus, the fact that special circumstances exist does not mandate an adjustment to the respondent’s child support obligation.

While the respondent’s financial affidavit shows that he had a monthly income of $5,583 with $5,911 in monthly expenses, he testified that he did not list an additional $850 he earns from his job annually, and that he has consistently received an annual bonus each of the past nine years. The petitioner’s monthly income was $1,360 with $3,414 in expenses. Given these circumstances, we find no error in the trial court’s decision not to adjust the respondent’s support obligation and therefore affirm.

We hold, however, that extracurricular activity expenses are part of basic guidelines support. See Lehr v. Lehr, 720 So. 2d 412, 414 (La. Ct. App. 1998). Extracurricular activities fall into the same category of basic support as food, shelter and recreation. Absent any language to the contrary in the guidelines, or elsewhere, we conclude that such expenses are included in the parties’ total support obligation. Thus, the court erred by requiring the respondent to pay for seventy-eight percent of the children’s extracurricular activity expenses in addition to child support under the guidelines and we reverse its decision.

We next address whether the court erred in refusing to adjust the respondent’s support obligation under RSA 458-C:5, I (d). That provision provides that the trial court may adjust guidelines support for "Reasonable expenses incurred by the obligor parent in exercising visitation or physical custodial rights . . . ." The court denied the respondent’s request that special circumstances warranted a deviation from the guidelines. RSA 458-C:5. Having reviewed the record, we do not find that the court erred in refusing to adjust the respondent’s support obligation.

While he does not itemize his visitation expenses in his brief, the respondent did testify at the hearing that his visitation expenses are approximately $160 per month, which includes money spent on gasoline to transport the children to and from his home, entertainment expenses and money he spends buying clothing for the children. As discussed previously, the respondent’s annual income is significantly more than the petitioner’s income. The respondent also agreed in his proposed decree to provide round trip transportation for the children during his normal visitation periods. Finally, he conceded at the hearing that some of his expenses, such as buying the children clothing, are discretionary in nature. Thus, we affirm the trial court’s decision declining to adjust the respondent’s child support obligation in light of his visitation expenses.

Finally, the respondent argues that the court erroneously increased his support obligation beyond the guidelines amount as a substitute for awarding alimony to the petitioner. Alimony should not be awarded under the guise of child support, as each is a separate concept. See 27C C.J.S. Divorce § 665 (1986). Alimony and child support are governed by different statutes. See RSA 458:17, :19 (Supp. 2001). We do not construe the trial court’s decree as awarding alimony under the guise of child support. Rather, we construe the court’s decision to be that an award of alimony pursuant to RSA 458:19 was not warranted in light of the respondent’s obligation to pay the children’s uninsured medical expenses.

Affirmed in part; reversed in part.

BROCK, C.J., and NADEAU and DUGGAN, JJ., concurred.

