BEST INTERESTS OF THE CHILD

Below are the standards used to determine the best interest of the child in various states.  Although Wisconsin does not have any specific criteria, they do refer to the best interests of the child as “The Children’s Code”, which I thought might be a good way for NH to position their guidelines. 

Alabama’s Best Interest of the Child criteria:

In determining whether a proposed or actual change of principal residence of a minor child should cause a change in custody of that child, a court shall take into account all factors affecting the child, including, but not limited to, the following:

(1) The nature, quality, extent of involvement, and duration of the child’s relationship with that person proposing to relocate with the child and with the non-relocating person, siblings and other significant persons or institutions in the child’s life.

(2) The age, developmental stage, needs of the child, and the likely impact the change of principal residence of a child will have on the child’s physical, education and emotional development, taking into consideration any special needs of the child.

(3) The increase in travel time for the child created by the change in principal residence of the child or person entitled to custody of or visitation with the child.

(4) The availability and cost of alternative means of communication between the child and relocating party

(5) The feasibility of preserving the relationship between the non-relocating person and the child through suitable visitation arrangements, considering the logistics and financial circumstances of the parties.

(6) The preference of the child, taking into consideration the age and maturity.

(7) The degree to which a change or proposed change of the principal residence of the child will result in uprooting the child as compared to the degree to which a modification of the custody of the child will result in uprooting the child.

(8) The extent to which custody and visitation rights have been allowed and exercised. 

(9) Whether there is an established pattern of conduct of the person seeking to change the principal residence of the child, either to promote or thwart the relationship of the child and the non-relocating person.
(10) Whether the person seeking to change the principal residence of a child, once out of the jurisdiction, is likely to comply with any new visitation arrangement and the disposition of that person to foster a joint parenting arrangement with the non-relocating party.
(11) Whether the relocation of the child will enhance the general quality of life for both the custodial party seeking the change of principal residence of the child and the child, including, but not limited to, financial or emotional benefit or educational opportunities.

(12) Whether or not a support system is available in the area of the proposed new residence of the child, especially in the event of an emergency or disability to the person having custody of the child.

(13) Whether or not the proposed new residence of a child is to a foreign country whose public policy does not normally enforce the visitation rights of non-custodial parents, which does not have an adequately functioning legal system or which otherwise presents substantial risk of specific and serious harm to the child.

(14) The stability of the family unit of the persons entitled to custody of and visitation with a child.

(15) The reasons of each person for seeking or opposing a change of principal residence of a child

(16) Evidence relating to a history of domestic violence or child abuse

(17) Any other factor that in the opinion of the court is material to the general issue or otherwise provided by law.

Alaska’s Best Interest of the Child criteria:

In determining the best interests of the child the court shall consider:

(1) The physical, emotional, mental, religious and social needs of the child
(2) The capability and desire of each parent to meet these needs

(3) The child’s preference if the child is of sufficient age and capacity to form a preference

(4) The love and affection existing between the child and each parent

(5) The length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity

(6) The desire and ability of each parent to allow an open and loving frequent relationship between the child and the other parent

(7) Any evidence of domestic violence, child abuse or child neglect in the proposed custodial household or a history or violence between the parents

(8) Evidence of substance abuse by either parent or other members of the household directly affects the emotional or physical well being of the child

(9) Other factor that the court considers pertinent

Delaware’s Best Interest of the Child criteria: 

The court shall determine the legal custody and residential arrangements for a child in accordance with the best interests of the child. In determining the best interests of the child, the Court shall consider all relevant factors including:

(1) The wishes of the child’s parent or parents as to his or her custody and residential arrangements

(2) The wishes of the child as to his or her custodian (s) residential arrangements

(3) The interaction and interrelationship of the child with his or her parents, grandparents, siblings, persons cohabitating in the relationship of the husband and wife with a parent of the child, any other residents of the household or persons who may significantly affect the child’s best interests. 

(4) The child’s adjustment to his or her home, school and community

(5) The mental and physical health of all individuals involved

(6) Past and present compliance by both parents with their rights and responsibilities to their child

(7) Evidence of domestic violence

(8) The criminal history of any party or other resident of the household including whether the criminal history contains pleas of guilty or no contest or a conviction of a criminal offense

(9) The court shall not presume that a parent, because of his or her sex, is better qualified than the other parent to act as a joint of sole legal custodial for a child or as the child’s primary residential parent, nor shall it consider conduct of a proposed sole or joint custodian or primary residential parent that does not affect his or her relationship with the child. 

Florida’s Best Interest of the Child criteria:

For the purposes of shared parental responsibility and primary residence, the best interests of the child shall include an evaluation of all factors affecting the welfare and interests of the child, including, but not limited to:

(1) The parent who is more likely to allow the child frequent and continuing contact with the nonresidential parent.

(2) The love, affection and other emotional ties existing between parents and the child.

(3) The capacity and disposition of the parents to provide the child with food, clothing, medical care or other remedial care recognized and permitted under the laws of this state in lieu of medical care, and other material needs

(4) The length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity. 

(5) The performance , as a family unit, of the existing or proposed custodial home

(6) The moral fitness of the parents

(7) The mental and physical health of the parents

(8) The home, school and community of record of the child

(9) The reasonable preference of the child, if the court deems the child to be of sufficient intelligence, understanding and experience to express a preference.

(10) The willingness and ability of each parent to facilitate and encourage a close and continuing parent-child relationship between the child and the other parent. 

(11) Evidence that any party has knowingly provided false information to the court regarding a domestic violence proceeding

(12) Evidence of domestic violence or child abuse

(13) Any other fact considered by the court to be relevant

Indiana’s Best Interest of the Child criteria:

To insure more responsible parenting and to promote the healthy adjustment and growth of a child each parent should recognize and address a child’s basic needs:

(1) To know that the parents decision to live apart is not the child’s fault

(2) To develop and maintain an independent relationship with each parent and to have the continuing care and guidance from each parent

(3) To be free from having to side with either parent and to be free from conflict between the parents

(4) To have a relaxed, secure relationship with each parent without being placed in a position to manipulate one parent against the other

(5) To enjoy regular and consistent time with each parent

(6) To be financially supported by each parent, regardless of how much time each parents spends with the child

(7) To be physically safe and adequately supervised when in the care of each parent and to have a stable, consistent and responsible child care arrangement when not supervised by a parent

(8) To develop and maintain meaningful relationships with other significant adults (grandparents, stepparents and other relatives, as long as these relationships do not interfere with or replace the child’s primary relationship with the parents. 

Maine’s Best Interest of the Child criteria:
The court, in making an award of parental rights and responsibilities with respect to a child, shall apply the standard of the best interest of the child. In making decisions regarding the child’s residence and parent-child contact, the court shall consider as primary the safety and well being of the child. In applying this standard, the court shall consider the following factors:

(1) The age of the child.

(2) The relationship of the child with the child’s parents and any other person who may significantly affect the child’s welfare.

(3) The preference of the child, if old enough to express a meaningful preference

(4) The duration and adequacy of the child’s current living arrangements and the desirability of maintaining continuity.

(5) The stability of any proposed living arrangements for the child.

(6) The motivation of the parties involved and their capacity to give the child love, affection and guidance

(7) The child’s adjustment to the child’s present home, school and community

(8) The capacity of each parent to allow and encourage frequent and continuing contact between the child and the other parent, including physical access

(9) The capacity of each parent to cooperate or learn to cooperate in child care

(10) Methods for assisting parental cooperation and resolving disputes and each parent’s willingness to use those methods.

(11) The effect on the child if one parent has sole authority over the child’s upbringing

(12) The existence of domestic abuse between the parents, in the past or currently and how that abuse affects the child emotionally and the safety of the child.

(13) The existence of any history of child abuse by a parent

(14) All other factors having a reasonable bearing on the physical and psychological well being of the child.

(15) A parent’s prior willful misuse of the protection from abuse process in chapter 101 in order to gain tactical advantage in a proceeding involving the determination of parental rights and responsibilities of a minor child. Such willful misuse may only be considered if established by clear and convincing evidence and if it is further found by clear and convincing evidence that in the particular circumstances of the parents and child, that willful misuse tends to show that the acting parent will in the future have a lessened ability and willingness to cooperate and work with the other parent in their shared responsibilities for the child. The court shall articulate findings of fact whenever relying upon this factor as part of its determination of a child’s best interest. The voluntary dismissal of a protection from abuse petition, may not, taken alone, be treated as evidence of the willful misuse of the protection from abuse process
(16) If the child is under one year of age, whether the child is being breast fed

(17) The existence of a parent’s conviction for a sex offense or a sexually violent offense.

Michigan’s Best Interests of the Child criteria:

As used in this act, “best interests of the child” means the sum total of the following factors to be considered, evaluated and determined by the court:

(1) The love, affection and other emotional ties existing between the parties involved and the child.

(2) The capacity and disposition of the parties involved to give the child love, affection and guidance and to continue the education and raising of the child in his or her religion or creed, if any.

(3) The capacity and disposition of the parties involved to provide the child with food, clothing, medical care or other remedial care recognized and permitted under the laws of this state in place of medical care and other material needs.

(4) The length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity

(5) The permanence, as a family unit, of the existing or proposed custodial home or homes

(6) The moral fitness of the parties involved

(7) The home, school and community record of the child

(8) The reasonable preference of the child, if the court considers the child to be of sufficient age to express preference

(9) The willingness and ability of each of the parties to facilitate and encourage a close and continuing parent-child relationship between the child and the other parent or the child and the parents.

(10) Domestic violence, regardless of whether the violence was directed against or witnessed by the child.

(11) Any other factor considered by the court to be relevant to a particular child custody dispute.

Minnesota’s Best Interest of the Child criteria:

The best interests of the child means all relevant factors to be considered and evaluated by the court including:

(1) The wishes of the child’s parents or parents as to custody

(2) The reasonable preference of the child, if the court deems the child to be of sufficient age to express preference

(3) The child’s primary caretaker

(4) The intimacy of the relationship between each parent and the child

(5) The interaction and interrelationship of the child with a parent or parents, siblings and any other person who may significantly affect the child’s best interests

(6) The child’s adjustment to home, school and community

(7) The length of time the child has lived in a stable, satisfactory environment and the desirability of maintaining continuity

(8) The permanence as a family unit of the existing or proposed custodial home

(9) The mental and physical health of all individuals involved, except that a disability, as defined in section 363A.03 of a proposed custodian or the child shall not be determinative of the custody of the child, unless the proposed custodial arrangement is not in the best interest of the child.

(10) The capacity and disposition of the parties to give the child love, affection and guidance and to continue education and raising the child in the child’s culture, religion or creed, if any

(11) The child’s cultural background

(12) The effect on the child of the actions of an abuser, if related to domestics abuse that has occurred between the parents or between a parent and another individual, whether or not the individual alleged to have committed domestic abuse is or ever was a family or household member of the parent 

(13) Except in cases in which a finding of domestic abuse the disposition of each parent to encourage and permit frequent and continuing contact by the other parent with the child.

The court may not use one factor to the exclusion of all others. The primary caretaker factor may not be used as a presumption in determining the best interests of the child. The court must make detailed findings on each of the factors and explain how the factors led to its conclusions and to the determination of the best interests of the child. 

New Mexico’s Best Interest of the Child criteria:

In determining whether a joint custody order is in the best interests of the child, the court shall consider the following factors:

(1) Whether the child has established a close relationship with each parent

(2) Whether each parent is capable of providing adequate care for the child throughout each period of responsibility, including arranging for the child’s care by others as needed

(3) Whether each parent is willing to accept all responsibilities of parenting, including a willingness to accept care of the child at specified times and to relinquish care to the other parent at specified times

(4) Whether the child can best maintain and strengthen a relationship with both parents through predictable, frequent contact and whether the child’s development will profit from such involvement and influence from both parents

(5) Whether each parent is able to allow the other to provide care without intrusion, that is , to respect the other’s parental rights and responsibilities and right to privacy

(6) The suitability of a parenting plan for the implementation of joint custody, preferably, although not necessarily, one arrived at through parental agreement
(7) Geographic distance between the parents residences

(8) Willingness or ability of the parents to communicate, cooperate or agree on issues regarding the child’s needs
(9) Whether a judicial adjudication has been made in a prior or the present proceeding that either parent or other person seeking custody has engaged in one or more acts of domestic abuse against the child, a parent of the child or other household member. If a determination is made that domestic abuse has occurred, the court shall set forth findings that the custody or visitation ordered by the court adequately protects the child, the abused parent or other household member.

North Carolina’s Proposed Best Interests of the Child criteria – House Bill 1157

A bill to be entitled “an act to adopt the best interests of the child standard under the model marriage and divorce act in actions for custody.  The General Assembly of North Carolina enacts:

Section 1 G.S. 50-132 is amended by adding the following new subsection to read: Specifically, in awarding custody, the court shall consider the following relevant factors in determining the best interests of the child:

(1) The wishes of the child’s parent as to the child’s custody

(2) The wishes of the child as to the child’s custodian

(3) The interaction and interrelationship of the child with his or her parent, siblings or any other person who may significantly affect the child’s best interest

(4) The child’s adjustment to his or her home, school and community

(5) The mental and physical health of all individuals involved.  

The court shall not consider conduct of a proposed custodian that does not affect the custodian’s relationship to the child.  This act is effective when it becomes law.

Vermont’s Best Interests of the Child criteria:

In an action under this chapter, the court shall make an order concerning parental rights and responsibilities of any minor child of the parties. The court may order parental rights and responsibilities to be divided or shared between the parents on such terms and conditions as serve the best interests of the child. When the parents cannot agree to divide or share parental rights and responsibilities, the court shall award parental rights and responsibilities primarily or solely to one parent.  In making an order under this section, the court shall be guided by the best interests of the child and shall consider at least the following factors:
(1) The relationship of the child with each parent and the ability and disposition of each parent to provide the child with love, affection and guidance

(2) The ability and disposition of each parent to assure that the child receives adequate food, clothing, medical care, other materials and a safe environment

(3) The ability and disposition of each parent to meet the child’s present and future developmental needs

(4) The quality of the child’s adjustment to the child’s present housing, school and community and the potential effect of any change

(5) The ability and disposition of each parent to foster a positive relationship and frequent and continuing contact with the other parent, including physical contact, except where contact will result in harm to the child or to a parent

(6) The quality of the child’s relationship with the primary care provider, if appropriate given the child’s age and development

(7) The relationship of the child with any other person who may significantly affect the child.

(8) The ability and disposition of the parents to communicate, cooperate with each other and make joint decisions concerning the children where parental rights and responsibilities are to be shared or divided

(9) Evidence of abuse and the impact of the abuse on the child and on the relationship between the child and the abusing parent

(10) The court shall not apply a preference for one parent over the other because of the sex of the child, the sex of a parent or the financial resources of a parent. 

(11) The court may order a parent who is awarded responsibility for a certain matter involving a child’s welfare to inform the other parent when a major change in that matter occurs. 

Utah’s Best Interests of the Child criteria:

The advisory guidelines and the parent-time schedule shall be presumed to be in the best interests of the child. The parent time schedule shall be considered the minimum parent time to which the noncustodial parent and the child shall be entitled unless a parent can establish otherwise by a preponderance of the evidence that more or less parent time should be awarded based upon any of the following criteria:

(1) Parent time would endanger the child’s physical health or significantly impair the child’s emotional development

(2) The distance between the residence of the child and the non custodial parent

(3) A substantial or unfounded allegation of child abuse has been made

(4) The lack of demonstrated parenting skills without safeguards to ensure the child’s well being during parent time

(5) The financial inability of the noncustodial parent to provide adequate food and shelter for the child during periods of parent time

(6) The preference of the child if the court determines the child to be of sufficient maturity

(7) The incarceration of the noncustodial parent in a county jail, secure youth corrections facility or an adult corrections facility.

(8) Shared interests between the child and the noncustodial parent
(9) The involvement of the noncustodial parent in the school, community, religious or other related activities of the child

(10) The availability of the noncustodial parent to care for the child when the custodial parent is unavailable to do so because of work or other circumstances

(11) A substantial or chronic pattern of missing, canceling or denying regularly scheduled parenting time. 

(12) The minimal duration of and lack of significant bonding in the parents’ relationship prior to the conception of the child

(13) The parent time schedule of siblings

(14) The lack of reasonable alternatives to the needs of a nursing child

(15) Any other criteria the court determines relevant to the best interests of the child. 
